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In the complaint between:                                                                           
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and  

 

NBS Group Pension Fund          Respondent 
 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT OF 1956  

 
 

 

[1] The complainant alleges that she suffered a loss as a result of different 

contribution rates for male and female members from 1975 to 1985. In 

determining this matter, I have relied exclusively on the documentary 

evidence and written submissions gathered during the course of our 

investigation.  

 

The parties 

 

[2] The complainant is Mala Thejpal, an adult female currently residing in 

Gauteng and herein represented by Mr A H Du Plessis of Smith 

Hauptfleisch Attorneys.  

 

[3] The respondent is NBS Group Pension Fund, a pension fund falling within 

the definition of pension fund organisation, contained in section 1 of the Act 

(“the fund”). The fund is represented by Ms Fiona Renton of Alexander 

Forbes Financial Services, the administrator of the said fund.  



 

The facts 

 

[4] On 4 November 1974, the complainant commenced employment with NBS 

Bank. After completing a three month probationary period and with effect 

from 1 February 1975, she became a member of the fund. At this point in 

time, all female employees contributed at a rate of 5% of their respective 

pensionable salaries whereas male members contributed at a rate of 7.7%. 

In 1979, while the rate of male contributions remained the same, female 

members contributed at a rate of 5.25%. The fund being a defined benefit 

fund, the employer’s contribution was defined as the balance of the costs of 

the scheme. On 1 January 1985, the aforementioned practice was revised 

and both male and female members contributed at a rate of 7.75%.  

 

[5] The fund provided a schedule reflecting the complainant’s contributions 

from 1 February 1975 to 31 March 1994 as follows: 

 
“Salary – February 1975       R130.00      Pension Contribution        R6.50 p/m      R  

39.00 

Salary – September 1975     R180.00      Pension Contribution        R9.00 p/m      

R108.00 

Salary – September 1976     R210.00      Pension Contributions      R10.50 p/m    

R126.00 

Salary – September 1977     R235.00      Pension Contributions      R11.75 p/m    

R141.00 

Salary – September 1978     R275.00      Pension Contributions      R13.75 p/m    

R165.00 

Salary – April 1979              R320.00      Pension Contributions      R16.80 p/m    

R100.80 

Salary – May 1980               R410.00      Pension Contributions      R21.53 p/m    

R258.36 

Salary – December 1980      R525.00      Pension Contributions      R27.58 p/m    

R330.72 



Salary – August 1981           R635.00      Pension Contributions      R33.34 p/m    

R233.38 

Salary – June 1982              R710.00      Pension Contributions      R37.28 p/m    

R335.52 

 

There is then a break in our records. In July 1990 we went onto our present payroll 

system which reflects the following:- 

 

Salary – July 1990               R3330.00    Pension Contribution        R258.08 p/m  

R2064.64 

Salary – April 1991              R3745.00    Pension Contribution        R290.24 p/m  

R3482.88 

Salary – April 1992              R3745.00    Pension Contribution        R342.94 p/m  

R4115.28 

Salary – April 1993              R4425.00    Pension Contribution        R384.09 p/m  

R4609.08 

Salary – March 1994            R5452.00    Pension Contribution        R422.53 p/m  

R4647.83” 

 

                                           

[6] With effect from 30 September 1994, the complainant elected to transfer to 

the newly created NBS Provident Fund. Rule 49(c) and (d) of the 

respondent fund governs the computation of the transfer value, which 

reads: 

 

“(c)       A member who elects to become a member of the Executive Provident Fund or the 
Staff                                    Provident Fund 

 
(i) shall cease to be a member of the Fund on joining the Executive Provident 

Fund or the Staff Provident Fund; 
(ii) shall as from the date of cessation of membership be entitled to a lump sum 

benefit equal to the benefit to which he would be entitled under Rule 29 were 
he to resign voluntarily from the service of the employer at the date of 
cessation of his membership. Such benefit shall be transferred, after payment 
of any income tax payable thereon, to the Executive Provident Fund or the 
Staff Provident Fund, to be applied under its rules, or to a retirement annuity 
fund or pension fund as provided for in Rule 29, as the member shall notify to 
the Committee in his notice of election referred to in (b). 



(d) In the case of each member to whom (c) applies, there shall be transferred to the 
Executive Provident Fund or Staff Provident Fund 
(i) an amount equal to the difference (if any) between his actuarial reserve as at 

the date of cessation of membership and the amount referred to in (c) before 
payment of any income tax payable thereon; 

(ii) such additional amount (if any) as the Committee, in consultation with an 
actuary, shall determine; 

to be applied under the Executive Provident Fund or the Staff Provident Fund in terms 
of its rules. 
 
The calculation of actuarial reserve and additional amount referred to in (i) and (ii) 
shall be made by an actuary appointed by the Committee whose appointment is 
approved by the Registrar of Pension Funds.” 

 
The respondent fund alleges that in terms of rule 29 of the fund rules, the 

complainant would have been entitled to a cash benefit of R91,578.08. 

 

[7] According to Ms Renton of the fund, the transfer value represented the 

benefit in terms of rule 29, plus the difference between the lump sum 

aforementioned and the member’s actuarial reserve value and any further 

enhancements determined by the committee in consultation with the 

actuary. The actuary determined that the complainant’s actuarial reserve 

value amounted to R123 543.00. There were two additional enhancements 

in total representing R49 044.00. Accordingly, the complainant’s total 

transfer value amounted to R172 587.00. She elected to transfer R52 

033.00 (representing her own contributions) to a preservation fund and the 

balance was transferred to the NBS Group Provident Fund. In summary, 

the complainant’s transfer value was broken down as follows to give effect 

to the various transfers: 

 

The actuarial valuation as at 30 September 1994 was:- 
 
Members Contributions                                   R  52 033.00 
Company Contributions                                  R  71 510.00 
1st Enhancement                                             R  24 522.00 
2nd Enhancement                                            R  24 552.00 



                                                                     R172 587.00 
 

The complainant’s case 

 

[8] On 31 August 2002 the complainant’s employment contract was 

terminated on the grounds of operational requirements and she received a 

cash withdrawal benefit from the provident fund. Mr Du Plessis on behalf of 

the complainant did not mention the value of the withdrawal benefit but 

contended that this withdrawal benefit was very low due to the benefit 

transferred from the pension fund to the provident fund in September 1994. 

He submitted that there was an unfair discrimination practice committed by 

the respondent fund in respect of the contribution rates applicable to male 

and female members from 1975 to 1985, as a result of which his client 

received a lesser transfer value, which further resulted in her receiving a 

lower withdrawal benefit upon her exit from service in August 2002. He 

further submitted that this contribution practice was discriminatory and 

arbitrary and severely impacted on how provident fund benefits are now 

payable in respect of all members who transferred in 1994. Mr Du Plessis 

requested that his client be compensated for the loss she now suffers 

based on the difference between the contribution rates between male and 

female employees for the period 1975 to 1985 plus interest and growth 

thereon. However, he did not precisely quantify the damages suffered by 

his client.  

 

The fund’s case 

 

[9] Ms Renton on behalf of the fund submitted that firstly, this office lacks 

jurisdiction to determine this complaint on the grounds that the complaint 

has prescribed in terms of the Prescription Act 68 of 1969 and secondly, 

the complaint is time-barred in terms of section 30I of the Pension Funds 

Act and no good cause exists to condone the non-compliance with the time 



periods. On the merits of the matter, she contended that the benefit was 

correctly computed in terms of the transfer rule 49 and accordingly the 

complaint should be dismissed. 

 

 

Time-bar 

 

[10]   Section 30I of the Act precludes the adjudicator from investigating a 

complaint where the act giving rise thereto occurred more than three years 

before receipt of the written complaint.  Where the complainant can show 

that she became aware of the act in question more than three years before 

receipt by the adjudicator of her written complaint, then the section 

provides that the three year period envisaged in section 30I(1) will 

commence on the date on which the complainant became aware of the act. 

 

[11]   On the facts of this case I am satisfied that the complainant became aware 

of the differentiation of which she complains in September 1999, and that 

she became aware of the adverse effect thereof when she was selected for 

retrenchment and informed of her benefit in August 2002.  Thus, in my view 

it is not so much the differentiation in contributions that gave rise to the 

complaint.  It is rather the unfairness thereof.  It seems to me that the 

complainant would not have bothered about the differentiation if, in her 

mind, it had not resulted in her male colleagues with similar years of 

service and seniority receiving higher retrenchment packages than her.  It 

is therefore with reference to the discovery of the unfairness of the 

differentiation that the three year period envisaged in the time-bar 

provisions of the Act must be reckoned.  That done, there would be no 

need for condonation as the matter falls to be decided on the provisions of 

section 30I(2) of the Act. 

 



[12]   However, that is not the end of the enquiry.  A further enquiry is whether 

the complainant ought reasonably to have become aware of the adverse 

effects of the differentiation prior to August 2002.  Rule 49(c), which 

became effective in September 1994 (although it was registered in April 

1995), provides (in part) that from the date of cessation of her membership 

of the respondent fund she will become entitled to the benefit to which she 

would have been entitled under rule 29 and that (rule 49(d)(i)) her transfer 

amount would be the difference between her actuarial reserve value as at 

date of cessation of membership of the respondent fund, on the one hand, 

and her rule 29 benefit on the other.  Now, rule 29 essentially entitles the 

complainant to the total of her own contributions together with 4% of such 

total for each of the completed years of membership of the respondent 

fund.  From these rules it is clear in my view that the complainant ought to 

have known, at least reasonably soon after registration of rule 49 in April 

1995, that her transfer benefit would be less than that of persons whose 

contribution rates were higher than hers.  For that reason, I am of the view 

that the complaint is indeed time-barred. 

 

[13]   The complainant requests that the three year period be extended pursuant 

to section 30I(3).  The bases upon which she wishes me to do so are not 

persuasive.  Her averment that “during 2000 the employer undertook to 

rectify the situation” (thus presumably interrupting the running of 

prescription) is wholly unsubstantiated.  In the result I find no compelling 

reasons to extend the period. 

 

Prescription 

 

[14]   It has been submitted on behalf of the respondent fund that the complaint 

in this matter has prescribed in terms of the Prescription Act, 68 of 1969.  

The argument is that inasmuch as the complaint relates to an amount 



allegedly owing by the respondent fund to the complainant as at the date of 

transfer in October 1994, it has long prescribed. 

 

[15]   I agree.  In my view the complainant could have acquired knowledge of the 

adverse effect of the differentiation in issue by taking the trouble to peruse 

the rules of the fund governing her transfer value.  That rule was registered 

as long ago as April 1995 and became effective retrospectively on 30 

September 1994 (see section 12(3) of the Prescription Act, 68 of 1969). 

 

[16]   In any event, as I shall show below, the complainant has suffered no loss 

by reason of the differentiation of which she complains. 

 

 

The finding 

 

[17]   The finding of this tribunal is that this complaint is both time-barred and 

has prescribed.  Nevertheless, I wish to make the following points as 

regards the merits of the complaint for the complainant’s benefit. 

 

The constitutional issue 

 

[18]   The issue that is at the centre of this complaint involves a constitutional 

question based on unfair discrimination.  There is no dispute between the 

parties that the differentiation in respect of the contribution rates occurred 

between 1975 and 1 January 1985.  It was discontinued with effect from 

the last-mentioned date.  The complainant maintains that she received a 

lesser transfer value (in September 1994) which in turn resulted in a lesser 

withdrawal benefit (following her retrenchment in August 2002) by reason 

of the difference in contribution rates between 1975 and 1985.  She also 

alleges that her male colleagues with similar years of service and seniority 

received substantially higher retrenchment packages by reason of this 



difference in contribution rates between 1975 and 1985.  No evidence of 

this is proffered. 

 

[19]   Following the varied interpretations of what the Constitutional Court in fact 

decided in relation to the application of the interim constitution in S v 

Mhlungu and Others 1995 (3) SA 867 (CC), the Constitutional Court in Du 

Plessis and Others v De Klerk and Another 1996 (3) SA 850 (CC) put the 

issue beyond doubt.  The constitution does not operate retrospectively (see 

also the determination of this tribunal in Manzini v Metro Group Retirement 

Fund and Another (2) [2003] 11 BPLR 5285 (PFA)). 

 

 

Has the complainant suffered a loss? 

 

[20]   The respondent fund submits that the complainant’s package was not 

calculated with reference to the contribution rates, but rather with reference 

to her actuarial reserve value plus further enhancements determined by the 

committee and the actuary. The contribution rates provided by the fund 

clearly show that had the complainant made a contribution similar to that 

made by male members of the pension fund between 1975 and 1985, this 

would not have materially affected her benefit since her actuarial reserve 

value was considerably greater than her cash resignation benefit to which 

she would have been entitled under rule 29. Accordingly, despite the 

differing contribution rates for male and female members, the complainant 

has suffered no loss.  The complainant alleges that her male colleagues 

with similar years of service and seniority received substantially higher 

retrenchment packages by reason of this difference in contribution rates 

between 1975 and 1985.  She, however, provides no evidence of this 

claim. 

 

[21]   In the result, the complaint would not succeed on the merits. 



  

 

DATED at Cape Town this 14th day of May 2004. 

 

 

 

 

_________________________________ 

Vuyani Ngalwana 
Pension Funds Adjudicator 
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