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Re:  DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 OF 1956 (“the Act”) – D MACLACHLAN (“the 
complainant”) v INDEPENDENT SCHOOLS ASSOCIATION OF 
SOUTHERN AFRICA PENSION SCHEME (“the respondent”)   

 
 
1. Introduction 
 
[1.1]  The complaint concerns the payment of a monthly pension following the 

retrenchment of the complainant.  
 
[1.2] The complaint was received by this office on 28 June 2006. A letter 

acknowledging receipt thereof was sent to the complainant on 5 July 2006. 
On 23 October 2006 the respondent filed its response to the complaint, 
which it had forwarded to the complainant on 5 October 2006. The 
complainant was invited to file further submissions on 16 November 2006, 
if any. The complainant omitted to file a reply. 

 
[1.3] After reviewing the written submissions, it is considered unnecessary to 

hold a hearing in this matter. The determination and reasons therefor 
appear below. 
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2. Factual Background 
 
[2.1] The complainant commenced employment with St Andrew’s School, 

Senderwood (“the employer”), on 1 May 1989 and by virtue thereof she 
became a member of the defined benefit section of the respondent.    

 
[2.2] The complainant was retrenched from the employer with effect from 30 

April 2005 and became entitled to a benefit from the respondent.  
 
3. Complaint 
 
[3.1] The complainant submits that at the time of her retrenchment she was 

advised that she did not have to do anything with her pension for a year in 
the event that she found employment with a school that was a member of 
the respondent. 

 
[3.2] She submitted that she could unfortunately not find a job with another 

independent school. She accordingly applied for her benefit from the 
respondent and was horrified when told that she had to take a monthly 
pension or a cash amount of up to one-third and a monthly pension 
because she was 54 years of age at the time.  

 
[3.3] She submits that this means that she must pay higher taxes as she has no 

choice but to continue working. In the circumstances, the complainant is 
unhappy with the rules of the respondent, which she submits compels her 
to take a pension. She submits that she would understand if she had 
chosen to leave the Independent Schools Association of Southern Africa 
(“ISASA”) that she would have to accept the respondent’s rules but she 
had no choice. She submits that at normal retirement age she will again 
be taxed. She further submits that at the age of 55 she will have to start  
over again with a pension at her new school, which will not be worth much. 
She further submits that the value of the respondent’s pension will be 
“almost worthless” at retirement age. 

 
[3.4] In the result, the relief she seeks from this tribunal is to transfer her benefit 

directly to another retirement fund to avoid the double taxation and to 
maximize her pension at retirement.   

 
4. Respondent’s response 
 
[4.1] Mr B Mullin, the principal officer of the respondent, filed a response on its 

behalf. 
 

[4.2] He submitted that the rules of the respondent was not prejudicial in that 
they left open all the normal options available under the respondent and 
the Income Tax Act. He further submitted that the rules are registered and 
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approved by the Financial Services Board and that by law it was not 
permitted to deviate from these rules. 

 
[4.3] He submitted that unfortunately the complainant was not going to another 

ISASA school and that the option of transferring to a preservation fund 
was closed to her due to her age. Thus he submitted that the only options 
open to the complainant was retiring from the respondent with or without 
commutation up to one-third and purchasing a pension. Further, he 
submitted, taking a cash option would attract a “heavy tax penalty”, which 
cash option would in any event only apply if she was not at the early 
retirement stage.  

 
5. Determination and reasons therefor 
 
[5.1] The apposite portion of rule 3.1 of the respondent’s rules provides: 
 

“1. When Payable 

 
An annual pension shall become payable to a MEMBER on: 
 
(i) … 
 
(ii) retirement before the NORMAL RETIREMENT DATE (early retirement). 

 
Subject to his conditions of employment, a MEMBER may retire from 
service of the EMPLOYER on the first day of any month that is within the 
ten-year period immediately preceding his NORMAL RETIREMENT 
DATE for reasons other than ill-health. 

(iii) … 
 
It is specifically provided that retirement other than at the NORMAL 
RETIREMENT DATE is always subject to the EMPLOYER’S consent.” 

 
[5.2] Rule 3.1 therefore provides that a member may be placed on retirement 

by her employer, on the first day of any month that is within the ten year-
period preceding the normal retirement date. 

 
[5.3] This is an enabling provision, allowing the employer to place a member on 

retirement should the need arise. Rule 3.1 is not prescriptive. It does not 
require the employer to place a member on early retirement if he or she 
withdraws from the fund at any time during the ten years preceding the 
normal retirement date. Rule 3.1 further does not provide the trustees of 
the respondent with the discretion to decide the basis for exiting the 
member.  

 
[5.4] Rule 5.1 provides that if a member’s service with the employer is 

terminated before the normal retirement date and she then does not 
qualify for a retirement benefit from the respondent in terms of rule 3, she 
may exercise one of the options provided for in rules 5.1.1 and 5.1.2. 
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[5.5] The apposite portion of rule 5.1 provides: 
 

“If a MEMBER leaves the EMPLOYER’S service including as a result of      

retrenchment or redundancy and such MEMBER does not then qualify for a 
retirement benefit in terms of Rule 3, he will have the following options: 

 
1.         A MEMBER shall on withdrawal be entitled to receive a cash sum equal 

to the aggregate of the contributions he has made together with 
compound interest thereon up to the date of withdrawal calculated at the 
rate of 4 per centum per annum, or such higher rate of interest as may 
be determined by the BOARD OF TRUSTEES from time to time after 
consultation with the VALUATOR 

 
An additional percentage of the MEMBER’S benefit in terms of this Rule 
(excluding the additional contributions referred to in Rule 2.1.1., transfers 
from other funds in terms of Rule 2.1.3.) shall become payable on 
withdrawal. Such additional percentage shall be determined in 
accordance with the following scale:-  

 
 

COMPLETED YEARS OF 
CONTRIBUTOTORY SERVICE 

ADDITIONAL PERCENTAGE 

  

Less than 5 0 

5 20 

6 30 

7 40 

8 50 

9 75 

10 or more 100 

 
Provided that in respect of a male MEMBER who elected in terms of 
Rule 2.1.2. to contribute at the rate of 5 per centum of ANNUAL 
SALARY, the additional percentage of the MEMBER’S benefit 
determined in accordance with the above scale shall be enhanced by a 
further 40 per centum. 

 
   2. A MEMBER may, in lieu of the cash sum above,  
 

1. elect to transfer all or part of the cash sum to an APPROVED 
PENSION FUND, APPROVED PROVIDENT FUND or an 
APPROVED REIREMENT ANNUITY FUND;” 

 
 [5.6] The complainant in this instance has not been placed on early retirement 

by her employer, as provided for in rule 3.1. The complainant still had 
approximately nine years before reaching the mandatory retirement age in 
terms of the rules. The mere possibility that early retirement could be 
considered, does not force her to apply for early retirement.  

 
[5.7] The complainant was retrenched and is therefore entitled to a withdrawal 

benefit as provided for in rule 5.1. The rules of the respondent provide for an 
election to either a cash lump sum or for the transfer of all or part of the 
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cash sum, upon retrenchment, to another approved retirement arrangement.  
No cogent reasons have been provided why the respondent should not give 
effect to the request by the complainant to transfer her benefit to another 
retirement fund. 
 

[5.8] In Von Reitzig v Cape Printing Pension Fund and Another [2001] 7 BPLR 
2270 (PFA) the complainant, upon retrenchment, preferred to accept early 
retirement rather than a withdrawal benefit. Although the wording of the 
enabling rule differed slightly from the wording of the present rule 3.1, my 
predecessor decided that on a literal reading of the relevant rule and in 
particular, “a member may...” the use of the word may did indicate that the 
complainant had a right to make an election with regards to whether he 
intended to retire or not. 

  
[5.9] The complainant may therefore exercise any of the options provided for in 

rule 5.1. 
 
[5.10]  However, it is clear from the relief that the complainant seeks that she 

wishes to transfer her withdrawal benefit to another retirement fund. 
 
6. Relief 
 

[6.1] In the result, I make the following order: 
 

[6.1.1] It is hereby declared that the complainant is entitled to 
a retrenchment benefit in terms of rule 5.1 of the 
respondent’s rules; 

 
[6.1.2] The decision by the respondent to force the 

complainant to accept an early retirement benefit is 
hereby set aside; 

 
[6.1.3] The complainant is hereby ordered to exercise one of 

the options in terms of rule 5.1, more specifically rule 
5.1.1 or 5.1.2.1, of the respondent’s rules and to notify 
the respondent of such election within 14 days of this 
determination; 

 
[6.1.4] The respondent is ordered to give effect to the 

complainant’s election within 4 weeks from the date of 
receipt of the complainant’s election.  

 
 
DATED AT JOHANNESBURG ON THIS            DAY OF                       2007. 
 
 



 

 

6

Yours faithfully 

 
 
 
     
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 


