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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24, 1956 (“the Act”): AGB SHERWOOD (“1st 
Complainant”) & JV SHERWWOD (“2nd Complainant”) v SOUTH 
AFRICAN RETIREMENT ANNUITY FUND (“the 1st Respondent”) & OLD 
MUTUAL LIFE ASSURANCE COMPANY (SA) LIMITED (“the 2nd 
Respondent”)   

 
INTRODUCTION 
 

1. This matter concerns the failure of the administering insurer of a 
retirement annuity fund to re-invest the proceeds of two retirement 
annuity policies when the members of the retirement annuity fund on 
whose lives the policies were issued reached their respective retirement 
ages in July 2001 and July 2004, respectively. 

  
2. The two complaints, which were lodged as a joint complaint on the 

complainants’ behalf by Platinum Brokers, were received by this office on 
28 July 2006. On 4 September 2006 a letter was dispatched to the 
complainants’ representative acknowledging receipt of the complaint and 
advising the complainants to refer the matter to the respondents for 
possible settlement along the lines of the Statement of Intent. On 7 
September 2007 a response was received from the respondents wherein 



 

 

2 

it was, inter alia, stated that the matter did not qualify for settlement in 
terms of the Statement of Intent. The response was forwarded to the 
complainants for a reply. No reply has been received from the 
complainants.   

 
3. After considering the written submissions received, it is considered 

unnecessary to hold a hearing in this matter. The determination and 
reasons thereof are set out below.  

 
FACTUAL BACKGROUND 
 

4. For the sake of convenience, it has been decided to consolidate these 
two complaints and issue a single determination in respect of both.  

  
5. The first complainant became a member of the 1st respondent on 25 May 

1991 when the respondents accepted his signed proposal for a 
FlexiPension retirement annuity policy. Policy No. 7365778 was issued to 
him and, in terms thereof, the 1st July 2001 was to be his normal 
retirement date.   

 
6. The second complainant’s membership commenced on 24 May 1991, 

and she was issued with a retirement annuity policy (Policy No. 7375904) 
the investment term of which was a period of 13 years which was to 
terminate on 1 July 2004. Both complainants had elected the 
Performance Profit Equity Fund as the underlying investment portfolio of 
their policy contracts. In completing their proposal forms in 1991, both 
complainants had omitted to give specific instructions to the respondents 
regarding what should be done with the proceeds of their investments 
when their respective normal retirement dates arrived.  

 
7. When the respective investment terms of the two policy contracts came to 

an end, the 2nd respondent transferred the proceeds to the Capital 
Growth Fund into a holding account referred to as an unclaimed benefits 
account. 

 
 
 
 
 
THE COMPLAINT 
 

8. The complainants are aggrieved by the 2nd respondent’s conduct of 
disinvesting their policies and transferring the proceeds to the Capital 
Growth Fund without having been given a mandate to do so.  
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They are contending that the 2nd respondent should have reinvested the 
proceeds in the same portfolios in which they had been originally 
invested. Their further contention is that they have suffered loss in the 
form, and to the extent, of the investment growth that their investments 
would have earned had they remained invested in the Performance Profit 
Equity Fund. Their requested relief is that the 2nd respondent be ordered 
to restore their investments to the original portfolio and also compensate 
them for their loss.  

 
THE RESPONSE 
 
The 2nd respondent’s response 
 

9. The 2nd respondent states that it notifies all its clients 3 months prior to 
the end of the contractual term of their policies that their policies will be 
vesting and that they need to decide how best to deal with the available 
funds. According to the 2nd respondent, it assumes that the complainants 
also received that notification.   

 
10. The 2nd respondent further submits that when the contractual term has 

come to an end, it cannot merely unilaterally extend it, since the terms of 
the contract do not allow for such unilateral extension. It is further 
submitted that upon the end of the contractual period, the proceeds are 
transferred into a holding account called the unclaimed benefits account, 
and the 2nd respondent then waits for the client to claim the proceeds 
when the client is ready to do so.  The holding account, it is stated, does 
not earn market related interest as the funds are not invested due to the 
need to have them readily available when the client claims them.  

 
11. According to the 2nd respondent, it is faced with a dilemma in that the 

clients expect it to do what is best for them, and taking a decision on 
behalf of a client effectively entails determining what is best for the clients 
based on factors that appeal to the person making the decision rather 
than to the clients. The dilemma that the 1st respondent is faced with, it is 
stated, is that if it were to decide on behalf of a client to extend the term 
of the contract and the markets then perform poorly, the client will 
complain that the proceeds of his investment ought not to have been 
reinvested. On the other hand, if the 2nd respondent would not extend the 
term and the markets flourish, the client would still complain that the 2nd 
respondent has not acted in the client’s best interests. The 2nd 
respondent states that it thus takes the middle road between the two 
extremes by not deciding on the client’s behalf what to do with the 
proceeds.    
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12. The 2nd respondent further offered the complainants the option of 
extending their contracts in the Stable Fund on a non-contributory basis, 
which offer was accepted by the complainants.      

 
The 1st respondent’s response 
 

13. The 1st respondent states that when the complainants signed their 
respective Proposal Forms in application for membership, they agreed to 
be bound by the rules of the 1st respondent and the conditions of the 
policy contract and also elected specific retirement dates. 

   
14. It is further stated that Clauses 8 and 9 of the policy contracts 

respectively specify that a retirement benefit will become available on the 
chosen retirement date and the options that will become available to the 
member at retirement. The 1st respondent further states that the 
complainants, like all the other members, were regularly furnished with 
annual benefit statements wherein, inter alia, the maturity date of the 
policy contract is referred to. According to the 1st respondent it is 
standard procedure for the 2nd respondent to send each member a 
vesting letter some time before the contractual term of the policy comes 
to an end.  It concedes that the 2nd respondent was remiss in not 
contacting the complainants after they had failed to exercise the available 
options listed in the vesting letters, but contends that that aspect did not 
form part of the complaints, and will be addressed directly with the 
complainants. 

 
15. It is further submitted that in the absence of an instruction from the 

member to extend the term of the contract, the member’s retirement 
benefit has to be calculated with reference to the assets accumulated in 
the underlying Performance Profit Equity Portfolio in respect of each 
policy at the designated retirement date. It is further stated that the 
member thus remains entitled to the retirement capital calculated at the 
retirement date despite any subsequent adverse market conditions. 

 
16. The 1st respondent states that as the retirement date is elected by the 

member at the inception of the contractual term, the 2nd respondent does 
not have the right to unilaterally extend the contractual date agreed to.  It 
concludes that the complaints should be dismissed.   

 
 
 
 
DETERMINATION AND REASONS THEREFOR 
 

17. The complainants’ complaint appears to be based on an act of 
maladministration as a result of which they allegedly suffered loss. The 
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act or omission complained of is the 2nd respondent’s alleged wrongful 
act of unilaterally transferring their retirement capital from the 
Performance Profit Equity Portfolio to the Capital Growth Fund when the 
contractual terms of their policies came to an end.  Alternatively, it is 
implied that the 2nd respondent failed to reinvest their retirement capital in 
the original portfolio and thus extend the terms of their contracts when 
they came to an end. 

  
18. It is trite that an act of maladministration is akin to a delict, thus the 

complainants, in order to succeed, have to prove all the elements of a 
delictual action (See Long v Krisch Provident Fund & Another [1999] 12 
BPLR 370 (PFA) at 377A-B).   

 
19. The complainants have to prove that the respondents committed an 

unlawful and blameworthy act or omission, which caused them to sustain 
quantifiable financial loss. When the complainants entered into their 
respective contracts with the respondents, they agreed to become bound 
by both the provisions of the contracts and the rules of the 1st respondent.  
One of the provisions of the contracts is that upon the survival of the 
member to the chosen retirement date, the member’s retirement capital 
will become available to him/her.  The retirement date is selected at the 
inception of the contractual term, and the member is at liberty to change it 
before the contractual retirement date arrives.   

 
20. There is no provision in either the contracts or the rules for the 

respondents to extend the contractual term or change the chosen 
retirement date without the member’s mandate to do so. The 
complainants selected their retirement dates, were aware of the same 
over the years, and did not give the respondents any instructions to 
change them. Thus, when the retirement dates arrived, the respondents 
were bound to honour the contracts and make the retirement capital 
available. It appears that the complainants were reminded, by medium of 
the vesting letters, that the terms of their policies were coming to an end 
and that they should make a selection from the available options as to 
how their retirement capital should be dealt with.  When that did not elicit 
any response from the complainants, the respondents transferred their 
retirement capital to an unclaimed benefits holding account.  

 
21. In light of the absence of instructions from the complainants to extend the 

terms of their policy contracts and of any authority from the policy or the 
rules for them to extend the terms unilaterally, the respondents did not act 
unlawfully by not reinvesting their retirement capital in its original portfolio.  
It has to be borne in mind that the respondents cannot assume authority 
that is not vested in them by the rules or by the provisions of an 
underlying policy contract.  Furthermore, the 2nd respondent’s standard 
policy of disinvesting a member’s retirement capital at normal retirement 
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date and transferring it to a holding account so as to protect the 
retirement capital from adverse market fluctuations in the absence of 
instructions for reinvestment from the member is not an unreasonable 
one in the circumstances. 

 
22. Thus, absent an unlawful and blameworthy act on the part of the 

respondents, no delict of maladministration was committed.  
 

23. In the result, the complaints cannot succeed.   
 
 
SIGNED IN CAPE TOWN ON THIS  DAY OF                  2008. 
 
 
Yours faithfully, 
 
 
 
……………………………. 
MAMODUPI MOHLALA  
PENSION FUNDS ADJUDICATOR 
 


