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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 of 1956 (“the Act”): P Baise (“Complainant”) v FundsatWork 
Umbrella Provident Fund (formerly known as the Personal Provident Fund) 
(“the First Respondent”) and Tri-Linear Specialised Finance (Pty) Limited 
(“Tri-Linear” or “the employer”) (“the Second Respondent”) 
 
 
1.  Introduction 
 

1.1 Your complaint concerns the failure of the second respondent to pay 
contributions to the first respondent, and the first respondent consequent 
inability to pay the full withdrawal benefit due to the complainant.  

 
1.2 The complaint was received on 23 February 2006 and a letter 

acknowledging receipt thereof was sent to you on 17 March 2006. On 
the same date letters were dispatched to the respondents requesting 
them to submit responses to your complaint by 7 April 2006. The 
employer’s response was received on 6 April 2006. On 4 May 2006 the 
response was sent to you for a reply by 19 May 2006. Your reply was 
received on 2 August 2006. No response has been received from the 
first respondent.  

 
1.3 Having considered the written submissions presented it is considered 

unnecessary to hold a hearing in this matter. The determination and 
reasons therefor appear below.   

 
2. Complaint 
 

2.1 The complainant is dissatisfied that Tri – Linear Specialized Finance, the 
second respondent has not paid all the contributions on his behalf which 
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are due to the first respondent in terms of the rules, consequently 
preventing the first respondent from paying the complainant the full benefit 
that the complainant is entitled to. 

 
2.2 The complainant states that contributions for April 2004, August 2004, and 

October 2004 and from November 2004 to April 2005 were deducted from 
his salary but not paid over to the first respondent on his behalf.  When the 
complainant left the first respondent on 30 April 2005 he received 
approximately R79 000.00 before tax, which constitutes about sixty per 
cent (60%) of the withdrawal benefit that should have been paid to him.  
The complainant wants this tribunal to investigate the matter. 

 
 2.2 Further, the complainant states that the second respondent deducted 

 contributions at the rate of 12% of salary even though the contributions 
 to the first respondent were apparently reduced to 6 % of salary from 1 
 November 2004 to April 2005 in his context, and were in any event not 
 paid to the first respondent on his behalf.   

 
 
3 First Respondents response 
 

3.1 Regardless of requesting a response from the fund on 17 March 2006, 3 
May 2007 and 8 May 2007, no response has been received. However, 
the fund’s administrator, Momentum has responded to a similar 
complaint submitted to this office by Ms L Silomntu. In this response 
Momentum confirmed that Tri-Linear is in arrears with the payment of 
contributions to the fund, in respect of all its members and former 
members, for April 2004 and August 2004 and from September 2004 the 
employer ceased paying contributions altogether.  

 
3.2 Momentum advised that despite numerous attempts it has been unable 

to secure the payment of the arrear contributions, and it reported this 
transgression, in terms of regulation 33 of the Act, to the Director of 
Public Prosecutions and the Registrar of Pension Funds, on 9 April 2005 
and again on 4 November 2005.  

4.   The Second Respondent response 
 

4.1 The second respondent states that its response to your complaint is 
exactly the same as set out in its response to your former colleague, Ms 
L Silomntu’s complaint. It adds that it still awaits the reconciliation of its 
payments, returns and benefit statements from Momentum Group 
Limited (“Momentum”), and further, it awaits a response from the 
Financial Services Board on the liquidation of the fund which it opposes.  
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5. Determination and reasons therefor 
 
 5.1 In terms of the rules the second respondent joined the first respondent 

on a non-contributory basis, meaning the members do not contribute to 
the fund. The second respondent is obliged to pay the fund contributions 
at the rate prescribed in the rules.  

 
 5.2  Momentum advised the Office of the Pension Funds Adjudicator by 

electronic mail on 2 March 2007 that the proposed rule amendment to 
change the contribution rate from 12% of salary to 6% was never 
submitted to the Registrar of Pension Funds. The contribution rate 
therefore remains at 12%.  

 
5.3 In terms of information furnished by Momentum on 16 February 2007, 

the second respondent has not made any further payment arrangements 
with, or contributions to, the first respondent, and consequently the first 
respondent has not paid the complainant a further withdrawal benefit. 
The second respondent remains in breach of its duty to pay the 
contributions to the first respondent, regardless of its own financial 
circumstances.  

 
5.4 Following the termination of the complainant’s service with the second 

respondent he became entitled to a withdrawal benefit. After claiming his 
withdrawal benefit, he received approximately R79 000.00 from the first 
respondent. It would appear that this benefit is based on the 
contributions in fact received by the first respondent on behalf of the 
complainant while he was employed. There are still outstanding 
contributions in respect of nine months up to April 2005.  

 
5.5 As a result of the second respondents’ failure to comply with its 

obligations in terms of the fund rules, the amount that was paid to the 
complainant as his withdrawal benefit was less than what it ought to be. 
The second respondent’s conduct is in contravention of section 13A of 
the Act and is a punishable offence in terms of section 37 of the Act. 
Section 13A of the Act provides that the employer of any member of a 
registered fund shall pay the following to the fund in full, namely: 

    
“(a)   any contribution which, in terms of the rules of the fund, is to be deducted 
 from the member’s remuneration; and 
(b) any contribution for which the employer is liable in terms of those rules.”  

 
5.6 Section 13A (3) (a) (i) also states that such contribution must be paid 

directly into the fund’s account and section 13A (3) (a) (ii) states that the 
contributions must be paid directly to the fund in such a manner as to 
have the fund receive the contribution not later than seven days after the 
end of that month for which such a contribution is payable. If the 
employer fails to transmit contributions to the fund within the prescribed 
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period, interest at the usury rate is payable thereon by the employer. 
Section 13A(7) provides that interest at the rate prescribed by the 
Minister of Finance shall be payable on the amount of any contribution 
not transmitted by the employer or received by the fund before the 
expiration period prescribed therefore in section 13A(3)(a)(i) and (ii).  

 
5.7 Upon the failure to pay contributions to the first respondent, the second 

respondent will not only be liable to pay interest on the arrear 
contributions but will also be guilty of an offence in terms of the Act. 
Therefore due to the fact that the second respondent is in arrears to the 
extent that the first respondent does not hold sufficient cash reserves to 
pay the benefit, the compliant is entitled to recover the loss of his 
benefits from the second respondent (see Orion Money Purchase 
Pension Fund (SA) v Pension Funds Adjudicator and Others [2002] 9 
BPLR 3830 (C) at 3839 F-G).  

 
5.8 Thus, the appropriate relief is that which has the effect of placing the 

complainant in the position he would have occupied had the second 
respondent regularly and timorously paid the contributions due.  

 
6. Relief 
 
 6.1  It is therefore ordered as follows: 
 

6.1.1 The first respondent is hereby ordered to compile a schedule of 
all outstanding contributions due by the second respondent in 
respect of the complainant’s membership, together with the 
respective dates by which they were due, and to furnish the 
second respondent and this office with a copy of such document 
within two weeks of the date of this determination; 

 
6.1.2 The first respondent is further ordered to compute the value of the 

withdrawal benefit that the complainant would have been entitled 
to had the second respondent timeously made the pension 
contributions due in terms of the rules, less the amount paid and 
less any deductions authorized in terms of the Act, and to inform 
this office and the second respondent of such amount, within 
three weeks of this determination; 

 
6.1.3 The second respondent is directed to pay to the complainant the 

amount of the benefit computed in paragraph [6.1.2], within one 
week of the first respondent forwarding the calculation to it, 
together with interest thereon calculated at 15.5% per annum 
from 30 April 2005 until the date of payment; 

 
6.1.4 The second respondent is further directed to pay interest on the 
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sum of all outstanding contributions as calculated in paragraph 
[6.1.1] at the rate of 20% per annum, directly to the first 
respondent within one week of receiving the calculations in 
paragraph [6.1.1]. 

 
 
 
 
Dated at Cape Town on this the                     day of                                  2007.  
 
 
 
Yours faithfully 
 
 
 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 
 

 


