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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24, 1956 (“the Act”): L KGAPOLA (“the complainant”) v 
FIDELITY CMS RETIREMENT FUND (“the respondent”) 

 
 

1. Introduction 
 
1.1 This complaint concerns the allocation and distribution of a benefit arising 

from the death of the complainant’s son, the late, Mr BB Kgapola (“the 
deceased”).    

 
1.2 Having considered the complaint and further written submissions, it is 

considered unnecessary to hold a hearing in this matter. The determination 
and reasons therefore appear below. 

 
1.3 As the background facts are well-known to all parties, the facts will be 

repeated only to the extent that it is necessary to do so. 
 
2. Complaint 
 
2.1 The complainant is dissatisfied by the manner in which the board of trustees 

of the respondent have distributed a portion of the benefit payable as a 
result of the complainant’s son’s death on 30 March 2002. He avers that his 
son was unmarried and cohabited with a lady by the name of Zanele Nkosi 
to whom 50% of the death benefit has been allocated and paid by the 
trustees. The complainant expresses no dissatisfaction with such payment. 
The complaint is that the complainant is aggrieved by the allocation and 
payment to the deceased’s girlfriend’s minor children of a portion of the 
death benefit. The complainant contends that none of the three minor 
children were fathered by the deceased and further that this is borne out by 
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the fact that such children do not carry the deceased’s surname. The 
complainant then submits that the trustees acted unlawfully in making such 
allocation and payment to the said minor children. 

 
2.2 The complainant seeks an order setting aside the trustees’ decision to 

award a portion of the benefit to the three minor children. 
 
3. Response 
 
3.1 In its capacity as a consultant to the Respondent, Absa Consultants and 

Actuaries provided a response on behalf of the Respondent in which it is 
stated as follows: 

 

• A gross lump sum death benefit in the amount of R192 
702.00 was payable by the fund; 

• The deceased had, during his lifetime, nominated in 
writing the complainant to get 40% of the benefit; D Z 
Nkosi (girlfriend), N A, Q R and M S Nkosi (three minor 
children) each to receive 15% of the benefit. 

 
3.2 The respondent further states that an employee of the respondent was 

mandated by the trustees to conduct an investigation into the deceased’s 
circle of beneficiaries and the following conclusions were reached: 

 

• The deceased had been cohabiting with D Z Nkosi 
since 1996 and they had three minor children. This 
information was corroborated by one Cambridge 
Nkosi, a chief in the district of their residence and by 
D Z Nkosi, the deceased’s girlfriend. 

• The complainant has stated that he never received 
any financial assistance from the deceased.  

• The deceased had indicated in his beneficiary 
nomination form that the three children were his. 

 
3.3 The trustees are said to have considered all the information gathered, 

weighing up relevant and excluding irrelevant information decided to pay 
50% of the benefit to D Z Nkosi and the remaining 50% to the three minor 
children in equal shares to be placed in trust for their benefit. It is further 
averred that the trustees were of the opinion that the complainant was not a 
dependant of the deceased as defined in the Act and the rules of the 
respondent and was therefore excluded from the distribution. 

 
3.4 The respondent then submits that the trustees fulfilled their duties in 

accordance with the requirements of section 37C of the Act and that they 
acted lawfully in distributing the benefit in the manner in which they did. 
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4. Determination and reasons therefore 
 

4.1 The payment of death benefits is regulated by section 37C of the Act, read 
in conjunction with the definition of a “dependant” in section 1. The primary 
purpose of this section is to protect those who are financially dependent on 
the deceased during his/her lifetime. In effect section 37C overrides the 
freedom of testation of the member. Thus, although the deceased may have 
expressed an intention to benefit a nominated beneficiary, it does not 
necessarily imply that a benefit will in fact be awarded because the 
deceased’s intention as contained in the nomination form is only one of the 
factors to be taken into consideration in allocating a death benefit. (See 
Mashazi v African Products Retirement Benefit Provident Fund [2002] 8 
BPLR 3703 (W) at 3705J – 3706C). It is the responsibility of the board of 
trustees when dealing with payment of death benefits to conduct a diligent 
investigation; to determine the beneficiaries; to decide on an equitable 
distribution and thereafter to decide on an appropriate mode of payment of 
the benefit allocated. 

 
4.2 Section 37C (1) (bA) is applicable to the present distribution. It provides 

thus: 
 

“If a member has a dependant and the member has also designated in writing to the 
fund a nominee to receive the benefit or such portion of the benefit as is specified 
by the member in writing to the fund, the fund shall within twelve months of the 
death of such member pay the benefit or such portion thereof to such dependant 
or nominee in such proportions as the board may deem equitable: Provided that 
this paragraph shall only apply to the designation of a nominee made on or after 
30 June 1989: Provided further that, in respect of a designation made on or after 
the said date, this paragraph shall not prohibit a fund from paying the benefit, 
either to a dependant or nominee contemplated in this paragraph or, if there is 
more than one such dependant or nominee, in proportions to any or all of those 
dependants and nominees”.     

   
4.3 Section 1 defines a dependant as a person in respect of whom the member 

is legally liable for maintenance or a person in respect of whom the member 
is not legally liable for maintenance if such a person was, in the opinion of 
the trustees, in fact dependent on the member for maintenance; is a spouse 
or a child of the member. Adopted, illegitimate and posthumous children are 
also catered for in terms of the definition. 

 
4.4 D Z Nkosi and the three minor children are all candidates for consideration 

in a distribution of the benefits. They all qualify because they fall within the 
definition of a dependant in terms of section 1(a). The fact that they are also 
nominees is superfluous, since, in terms of section 37C (1) (bA), the 
respondent still had to make a decision whether, and if so, how much, to 
pay each of them. 

 
4.5 In exercising their discretion, the trustees are required to consider relevant 
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factors and ignore irrelevant facts. Further, the trustees are required to 
exercise that discretionary power properly and not fetter their discretion. 
(See Sithole vs ICS Provident Fund & Another [2004] 4 BPLR 430 (PFA)). 

 
4.6 As previously stated, what is required of the respondent is to make an 

equitable distribution by taking into consideration all the relevant factors and 
disregarding irrelevant ones. The trustees justified their distribution as 
follows. 

 
4.6.1  It is common cause that D Z Nkosi cohabited with the deceased  

  For 7 years until the time of his death and thus fell within the 
definition of a dependant in terms of paragraph 1(a) of the 
definition.  

 
4.6.2 Upon investigation by the respondent, it was found that the 

deceased was the father of the three minor children. In fact, in 
his beneficiary nomination form, the deceased expressly 
indicated that he was the father of the three minor children. So 
the children also qualify as section 1(a) dependants. 

 
 

4.6.3 The trustees were aware of the complainant’s existence at the 
time of the exercise of their discretion to allocate the benefit, but 
discounted payment to him because he was not a financial 
dependant of the deceased at the time of his death. 

 
4.7 As I have referred to above, the primary purpose of section 37C is to ensure 

that the dependants of the deceased are provided for even if the deceased 
member wishes his benefits to be distributed otherwise. This is to ensure 
that no dependants are left without support. This social protection policy 
advanced by the legislature is left in the hands of the trustees to implement. 
(See Van Zelser v Sanlam Marketers Retirement Fund [2003] 2 BPLR 4420 
(PFA)). This means that even if I were to accept the complainant’s bald 
allegation that the three minor children were not the deceased’s children, 
the fact that they were living with the deceased and were in fact dependent 
on him for maintenance at the time of his death, would have superseded the 
consideration that they were not the deceased’s biological children. (See 
Mashazi v African Products Retirement Benefit Provident Fund supra where 
the court had accepted obiter the allocation of 20% of the death benefit to 
two minor children who were not the deceased’s own children. At 3707D, 
the court put the proposition thus: “The board of trustees of the First 
Respondent, after the investigation was carried out, determined, on facts 
which are not in dispute, that the four beneficiaries were factually dependent 
on the deceased as contemplated in the Act and the rules. It must be noted 
that of the four beneficiaries three were in fact nominated by the deceased. 
It is further worth noting that although the minor children were not the 
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deceased’s own, the trustees of the First Respondent in allocating 20% of 
the benefit to each child were giving effect to the wishes of the deceased” 
(my emphasis).      

  
 
4.8 One of the important rules of our law of evidence is that he who alleges 

must prove. Other than the bald allegation made by the complainant that the 
three minor children were not fathered by the deceased because they do 
not carry his surname, no evidence has been adduced by the complainant 
to substantiate this allegation and to disprove the fund’s finding that the 
three minor children were the children of D Z Nkosi and the deceased. It is, 
in my view, not unusual for the children of an unmarried couple to carry the 
surname of the mother. For these reasons, I find on the probabilities that the 
three minor children were fathered by the deceased and were thus 
dependent on him for maintenance at the time of his death.  

 
4.9 The question for determination is whether the death benefit distribution was 

equitable. As stated, the distribution of the death benefit in this instance is 
regulated by section 37C (1) (bA) of the Act, requiring the respondent to 
make an equitable distribution among the dependants and a nominee, 
taking into account, inter alia, factors such as the age of the parties, the 
relationship with the deceased, the extent of dependency and the value of 
the benefit.  These factors need to be carefully evaluated by the respondent, 
and in making its decision the respondent should not, as referred to above, 
fetter its discretion nor should its decision reveal an improper purpose. 

 
4.10 Taking cognizance of the factors the respondent trustees considered as 

enunciated above, I am satisfied that there is no evidence that the trustees 
did not exercise their discretion properly. As stated, the test is not whether I 
agree with the decision of the respondent or not but rather whether the 
discretion has been properly exercised. On the facts before me, the 
respondent considered all relevant factors and discarded irrelevant factors. 
The fact that the minor children’s portions will be paid into a trust means that 
they will only have access to the capital portion of the funds on reaching the 
age of majority while their mother will immediately receive income from the 
trust for the children’s upkeep. The decision to award the stated portions of 
the benefit to the children does not, in my view, constitute an improper 
exercise of the discretion by the board of trustees as the children were 
found by the respondent during the course of its investigations to be the 
progeny of the deceased and were, in fact, dependent on him for 
maintenance at the time of his death. 

 
4.11 In any event, it is, in my view, clear from the complainant’s ipse dixit that he 

was not financially dependent on the deceased at the time of his death. 
 
5. I therefore find as follows:  
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5.1 For the above reasons, I am satisfied that there are no legal grounds upon 

which to set aside the respondent’s decision. 
 
5.2 In the result, the complaint cannot succeed and it is therefore dismissed... 
 
 
 

DATED at JOHANNESBURG on this        day                                                2007 
 
 
 
 

Yours faithfully 
 
 
 
 
 
 

MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 

 
 


