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INTRODUCTION 

 

[1] The complaint concerns alleged maladministration of the first respondent by the 

second respondent in failing to transfer the complainant’s pension benefit to a 

preservation fund and the alleged failure of the third respondent to comply with its 

duties in terms of the rules of the first respondent.  

 

[2] The complaint was received by this office on 7 November 2006. A letter 

acknowledging receipt thereof was sent to the complainant on 27 November 2006. 

On the same date a letter was dispatched to the first and second respondents giving 

them until 27 December 2006 to submit their responses to the complaint. Another 

letter was dispatched to the third respondent on 25 February 2008 giving it until 5 

March 2008 to submit its response to the complaint.  

 

[3] Responses were received from the first and second respondents on 31January 

2007 and from the third respondent on 5 March 2008. The responses on behalf of 

the first and second respondents were forwarded to the complainant on 12 February 

2007, in the event that she wished to make any further submissions. This office 

received the complainant’s further submissions on 15 March 2007.  

 

[4] After considering the written submissions before this tribunal, it is considered 

unnecessary to hold a hearing in this matter. As the background facts are well 

known to all the parties, only those facts that are pertinent to the issues raised 

herein shall be repeated. The determination and reasons therefore appear below. 
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FACTUAL BACKGROUND 

 

[5] The complainant was employed by the third respondent and was a member of the 

first respondent by virtue of her employment until 31 August 2005 when her contract 

of employment was transferred to Connex Travel (Pty) Ltd. 

 

[6] The complainant’s employment with Connex Travel (Pty) Ltd was terminated on 28 

March 2006. On 1 April 2006 the third respondent completed a withdrawal 

notification form on behalf of the complainant in terms of which it transferred her 

pension benefit to Connex Travel Provident Fund.  

 

COMPLAINT 

 

[7] The complainant submitted that the second respondent transferred her pension 

benefit to Connex Travel Provident Fund against her instructions and wishes. She 

contends that she instructed the second respondent to transfer her benefit to a 

preservation fund until she reached her retirement age. The complainant submitted 

that the transfer of her benefit to Connex Travel Provident Fund has prejudiced her 

financially as she is liable for tax in the amount of R67 429.88.  

 

[8] Further, the complainant stated that the third respondent completed and signed a 

withdrawal notification form in terms of which her benefit was transferred to Connex 

Travel Provident Fund without her authority and knowledge. Therefore, the 
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complainant requests that the decision to transfer her benefit to Connex Travel 

Provident Fund should be reversed and that her benefit should be transferred to a 

preservation fund. Further, the complainant submitted in her further submissions 

that the dates of her engagement with the first and third respondents as set out the 

respondent’s response are not correct. She stated that she started her employment 

on 1 September 1987 and became a member of the first respondent on 1 February 

1993. 

 

[9] Moreover, the complainant alleges that the third respondent gave her a written 

promise that the terms of her contract of employment would not change. However, 

she submitted that the third respondent subsequently declined to continue with her 

deferred compensation policy. She stated that she has incurred financial loss as the 

policy has now been made paid-up. 

 

RESPONSES 

 

Responses on behalf of the first respondent 

 

[10] Mrs L Jurgensen, the principal officer of the first respondent, filed a response on 

behalf of the first respondent. She confirmed that the second respondent 

transferred the complainant’s benefit to Connex Travel Provident Fund in July 2006 

after receiving instructions from the third respondent. She further indicated that the 

first respondent received a withdrawal notification form, including an instruction to 

transfer the complainant’s benefit to Connex Travel Provident Fund. She pointed 
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out that the instruction was signed by an authorised signatory of the third 

respondents as allowed in terms of Rule 12.2 of the first respondent’s rules. 

 

[11] However, she submitted that the first respondent received a complaint from the 

complainant during September 2006 regarding the transfer of her benefit to Connex 

Travel Provident Fund. She stated that the first respondent decided to reverse the 

transfer of the complainant’s benefit if the Connex Travel Provident Fund allowed it 

after conducting an investigation regarding the complainant’s complaint. Further, 

she indicated that the necessary documents were sent to the complainant in order 

to facilitate the transfer of her benefit to a preservation fund. However, she indicated 

that the complainant omitted to respond to the documents that were sent to her.  

 

[12] She further submitted that the complainant can no longer transfer her benefit to a 

preservation fund as she withdrew from the first respondent on 31 August 2005 and 

her withdrawal notification form was received on 1 April 2006. Thus, she pointed out 

that the complainant’s benefit was outstanding for a period of more than six months 

and it has been regarded as unclaimed benefit which is subject to tax. Therefore, 

she indicated that the first respondent was not allowed to transfer the complainant’s 

benefit to a preservation fund at the date when the withdrawal notification form was 

received. Further, she submitted that the first respondent’s offer to reverse the 

transfer of the complainant’s benefit in order to allow her to transfer it to a 

preservation fund was made in error.  

 

[13] Moreover, she indicated that in the event of transfer being reversed, the 
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complainant will be entitled to cash benefit in terms of Rule 38.1, which will be 

subject to unclaimed benefit tax and withdrawal tax. As regards the complainant’s 

complaint relating to her employment contract, she submitted that this aspect of the 

complaint should be referred to the Commission for Conciliation, Mediation and 

Arbitration (“CCMA”).   

 

Response on behalf of the second respondent 

 

[14] The second respondent submitted that according to the third respondent’s records 

the complainant commenced her employment on 1 February 1993 and became a 

member of the first respondent on 1 September 1999. Thus, it submitted that the 

dates set out in the complainant’s complaint are not correct.  

 

[15] It essentially submitted that it was entitled to rely on the instructions it received from 

the third respondent as it is normal practice and in accordance with the first 

respondent’s rules. Further, it indicated that it transferred the complainant’s benefit 

to Connex Travel Provident Fund in terms of Rule 10, which is made up of twice her 

accumulated contributions as set out in Rule 38.1.  

 

Third respondent’s response 

 

[16] The third respondent submitted that the complainant’s benefit became unclaimed as 

she failed to sign a withdrawal form for six months. It further indicated that the 

complainant was not forthcoming with an instruction regarding her benefit. It stated 
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that at the date when the complainant withdrew from the first respondent an 

unclaimed benefit tax was due in terms of GN 35. Further, it confirmed that the 

withdrawal form was signed by an authorised signatory and submitted to the first 

respondent.  

 

[17] It further indicated that the complainant’s benefit was taxed when it was transferred 

to the Connex Travel Provident Fund in terms of the Income Tax Act. Moreover, it 

pointed out that the complainant’s benefit could not be transferred to a preservation 

fund in terms of RF1/98 as a period of six months had elapsed at that time.   

 

DETERMINATION AND REASONS THEREFOR 

 

[18] The first issue that falls for determination is whether the respondents were 

authorised to transfer the complainant’s benefit to Connex Travel Provident Fund. 

The complainant submitted that it was her intention to transfer her benefit to a 

preservation fund and not a provident fund. There is a dispute of fact as to whether 

the complainant instructed the respondents to transfer her benefit to a preservation 

fund.  

 

[19] It is common cause that the complainant’s withdrawal notification form was 

completed and signed by a signatory of the third respondent on 1 April 2006. There 

is further uncontested evidence that the complainant did not sign the withdrawal 

notification form. It is clear that there is a section in the withdrawal notification form 

entitled “member’s signature & discharge” under which the complainant must 
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append her signature. There is also a section in the form entitled “transfer” where 

the complainant must exercise her options regarding her benefit. However, the 

complainant’s signature does not appear anywhere in the form.  

 

[20] Thus, the transfer of the complainant’s benefit was done without her knowledge or 

consent as it was made in terms of a withdrawal form that she did not sign. Further, 

there is nothing which indicates that the complainant was advised of her rights and 

options at the time of her withdrawal from the first respondent. Although the third 

respondent submitted that the complainant refused to sign the withdrawal 

notification form for six months, nothing was submitted to this tribunal as proof that it 

has attempted to procure her signature or that it advised her of her options on 

withdrawal. Therefore, the probabilities favour the complainant’s version that she 

was not afforded an opportunity to sign the withdrawal notification form.  

 

[21] The first and second respondents submitted that they were entitled to rely on the 

instructions received from the third respondent as it is normal practice and in 

accordance with the first respondent’s rules. In this regard, the second respondent 

relied on the provisions of Rule 12.2 of the first respondent’s rules, which reads as 

follows: 

 

“The TRUSTEES are empowered to authorize such of their members or officers (including 

the ADMINISTRATORS) as they may approve from time to time, and upon such terms and 

conditions as may be approved by them, to sign any contract or other document binding the 

FUND or any document authorizing the performance of any act on behalf of the FUND; 
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provided that documents to be deposited with the REGISTRAR shall be signed in the manner 

prescribed by the ACT.”  

 

[22] However, I am not convinced that a literal interpretation of the above rule authorises 

the first and second respondents to effect a transfer of a member’s benefit to 

another approved fund without the member’s signature. The failure by the second 

respondent to ensure that the complainant was afforded an opportunity to have 

sight of the withdrawal form and to sign it amounts to a failure to act with due care, 

diligence and good faith. The same applies to the third respondent as it submitted 

the withdrawal form without obtaining the complainant’s signature. Thus, the 

respondents failed to comply with their fiduciary duties in relation to the complainant 

as set out in sections 7C and 7D of the Act.  

 

[23] It is evident that the failure of the respondents to comply with their duties in this 

regard prejudiced the complainant financially as she is liable to pay tax in the 

amount of R67 429.88 in respect of her benefit that was transferred to Connex 

Travel Provident Fund. Further, the complainant can no longer transfer her benefit 

to a preservation fund as it has become unclaimed benefit in terms of SARS GN 35. 

The second respondent indicated that the only option available to the complainant is 

cash benefit in terms of Rule 38.1, which will be subject to unclaimed benefit tax 

and withdrawal tax.  

 

[24] Further, it is evident that the complainant indicated her wish to transfer her benefit 

to a preservation fund as reflected in an electronic mail dated 21 September 2005. 
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This is due to the fact that Connex Travel (Pty) Ltd does not have a retirement fund 

but only a provident fund. Moreover, the complainant wanted to avoid the tax 

implication of transferring her benefit to a provident fund as indicated in the 

electronic mail. Even if the complainant’s intentions in this regard were not 

expressed clearly to the respondents, it was their duty to advise the complainant 

regarding her options as stated on the withdrawal notification form. It is clear that 

the complainant can only be in a position to exercise her options only if she has 

sight of the withdrawal form.  

 

[25] According to the evidence before this tribunal, it is probable that the complainant 

would have elected to transfer her benefit to a preservation fund as indicated in her 

electronic mail if she had sight of the withdrawal notification form.  

 

[26] There is also a dispute as to the dates the complainant commenced her 

employment with the third respondent and membership of the first respondent. 

However, upon further investigation the third respondent confirmed that the 

complainant commenced her employment on 1 September 1987 and became a 

member of the Rennies Travel Retirement /Pension Fund on 1 February 1993. The 

complainant’s benefit was later transferred to the first respondent during February 

1999, hence the date of joining the first respondent is reflected as 1 September 

1999 in the respondent’s response. Thus, this aspect of the complainant’s complaint 

has been resolved.  

 

[27] The complainant also submitted that the third respondent declined to continue with 
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her deferred compensation policy after her contract was transfer to Connex Travel 

(Pty) Ltd. However, it is clear that this is essentially a labour issue between the third 

respondent and the complainant, which deals with the interpretation and 

enforcement of a contract of employment. That the resolution thereof has pension 

consequences is not sufficient to clothe this tribunal with jurisdiction (see 

Armaments Development and Production Corporation of SA Ltd v Murphy NO and 

Others [1991] 11 BPLR 227 (C) at 232A-H). The complainant may direct this aspect 

of her complaint to the CCMA whose contact details are as follows: 

 

Private Bag x94 

Marshalltown 

2107 

 

Fax No: (011) 377 6618 

 

[28] The appropriate relief is to order the first respondent to compute the amount that 

would have been due to the complainant if her benefit was transferred to a 

preservation fund upon her withdrawal from the fund. To that extent, the 

respondents should be directed to credit the complainant’s benefit with the shortfall 

in the amount that is now payable to her.  
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RELIEF 

 

[29] In the result, the finding of this tribunal is as follows: 

 

[29.1] The first respondent is directed to compute the amount that would   have 

been due to the complainant if her benefit was transferred to a preservation 

fund upon her withdrawal from the fund. 

 

[29.2] The first respondent is directed to inform this tribunal, the third and second 

respondents of such computation within six weeks of arriving at its decision. 

 

[29.3] The respondents are jointly and severally directed to credit the complainant’s 

benefit with the shortfall in the amount that is due to her as computed in 

paragraph 7.1.1 above plus interest at the rate of 15.5% per annum from 31 

August 2005 until the date such credit is made.  

 

Dated at Johannesburg on this the             days of                              2008 

 

Yours faithfully 

 

     
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 
 
 


