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                               Please quote our reference: PFA/WE/4702/2005/LM     
 
 
Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 of 1956 (“The Act”): SADIE J M (“complainant”) v SOUTH AFRICAN 
RETIREMENT ANNUITY FUND (“first respondent”) AND OLD MUTUAL 
ASSURANCE COMPANY (SA) (“second respondent”) 

 
1.0. Introduction  
 
1.1. The complaint concerns the complainant’s dissatisfaction with the quantum of his 

retirement annuity fund benefit following retirement and the alleged levying of 
charges on the said retirement annuity benefit. 
 

1.2. The complaint was received by this office on 4 August 2005. A letter acknowledging 
receipt of the complaint was sent on 10 August 2005. On the same date a letter was 
dispatched to the respondents, giving it until 31 August 2005 to file a response to the 
complaint. Responses were received from the second respondent on 31 August 2005 
.The responses were dispatched to the complainant on 29 January 2006. No reply 
was received from the complainant. 

 
1.3. After reviewing the written submissions before this tribunal, it is considered 

unnecessary to hold a hearing in this matter. This tribunal’s determination and its 
reasons therefor appear below. 

  
 
2.0. Factual Background 
 
2.1. The complainant applied for and was admitted to membership of the first respondent, 

which is a registered retirement annuity fund in terms of the Act, on 1 September 
1975. The second respondent is the underwriting insurer and administrator of the first 
respondent. The complainant’s membership was to endure until his chosen 
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retirement date of September 2009. However, in April 1999 the complainant decided 
to take early retiral due to ill health from the first respondent. 
 

2.2. Upon his retirement, the complainant decided to commute one-third of the fund value 
and purchased a monthly annuity from the second respondent with the two-thirds 
remainder of the fund value. He earns a monthly annuity of R666.44.  

 
2.3 The complainant requests that the charges which were levied against his fund value 

should be reversed as his ill-health status forced him to retire early. The respondent 
has pleaded prescription. The complainant explained that he was unaware of the 
existence of this tribunal. 
 

2.4 With effect from 1 December 2006 the Minister of Finance, in terms of section 72 
read with section 54 of the Long-term Insurance Act, no. 52 of 1998 (“LTI Act”) 
amended the regulations under the LTI Act to, inter alia, make provision for maximum 
limits regarding the values and charges that may be imposed on long-term policies 
such as the complainant’s retirement annuity fund policy.  

  
3.0 Complaint 
 
3.1 The complainant is dissatisfied with the levying of the charges by the second 

respondent when he withdrew his retirement annuity fund benefit and would like to be 
reimbursed with same. He attached a letter, dated 24 November 1999 (“the letter”), 
which he received from the second respondent after the payment of his retirement 
annuity benefit had been made to him in 1999. 

 
3.2 He alleged that the second respondent failed to honour the “waiver of premiums 

clause” even when the name of the policy was the Capital Provider and Waiver of 
premium benefit (“Kwytskelding van Preimie-en Kapitaalvoorsiener-voordele-eis”). 

 
4.0 Response  
 
4.1. A response was received from a Trustee of the first respondent Mrs J. Phillips. 
 
4.2 The first respondent submitted that rule 4.2.1 provides that each member’s retirement 

capital should be utilised to purchase a retirement annuity on such member’s life in 
terms of the provisions of the policy contract. Further, that rule 1 defines an annuity 
policy as any contract entered into between the first respondent in respect of its 
member. Further that an underwriter is defined as an insurer registered to transact 
life business under the LTI Act to underwrite the benefits under the fund. 

 
4.3 The first respondent submitted that rule 6.7 provided that all the benefits payable by 

the first respondent to members and lives assured are fully secured by the second 
respondent by means of annuity (sic) policies or ceded policies and that the first 
respondent’s liability in respect of benefits payable at retirement, death, ill-health 
retirement or disability shall not exceed the amount payable in terms of the annuity 
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policies or ceded policies. Since the complainant qualified for an ill-health benefit, he 
was paid the equivalent value of the Capital Provider plus Waiver of Premiums 
benefit, which was paid to her in November 1999 as one-third lump sum of R26 
032.61 and the remaining two-thirds of the payout was used to purchase a pension 
annuity which provides him with R666.44 a month. 

 
4.4 The first respondent submitted that section 13 of the Act provided that the rules of a 

registered fund shall be binding on the fund and the members, shareholders and 
officers thereof and any person who claims under the rules, therefore the first 
respondent’s liability to the complainant was limited to the amount payable in terms of 
the annuity policy. 

 
4.5  The first respondent raised a point in limine that section 30I precluded this office was 

from investigating this complaint as the act or omission to which it relates occurred 
more than three years before the date on which the complaint was lodged. 

 
5.0. Determination and reasons therefor 
 
 Points in limine 
 
5.1. Even though the first respondent did not specifically raise the point in limine of 

jurisdiction it is considered necessary, and for the sake of completeness, to mention 
that life insurance companies, such as the second respondent, have a myriad 
insurance and retirement funding product-offerings for the investing public including, 
inter alia, life insurance policies, endowment policies, disability policies, funeral 
policies, medical insurance cover, collective investment schemes and retirement 
annuity fund policies. Depending on each individual’s particular investment 
requirements, some or all of these products will constitute the most appropriate 
insurance and investment suite for the individual. Invariably, the insurers’ various 
product-offerings are governed by several different laws and regulations, as well as 
the terms and conditions of the policy documents it issues. 

  
5.2 It is trite law that retirement annuity funds are “pension fund organisations” as defined 

in the Act and are registered as such by the Registrar of Pension Funds. Retirement 
annuity funds must also be approved to operate as such by the Commissioner of the 
South African Revenue Service (“SARS”). As a result of retirement annuity funds 
being registered pension fund organisations they, and their members, enjoy certain 
concessions from their regulators that, for example, holders of life insurance policies 
or endowment policies do not. So, for example, members’ contributions to retirement 
annuity funds are tax deductible (up to a stipulated maximum percentage of taxable 
income) and boards of trustees oversee the operation of retirement annuity funds. 
Further, the Registrar of Pension Funds has, at his discretion, in terms of section 2(5) 
(a) of the Act on application exempted retirement annuity funds from compliance with 
section 5(2) of the Act (all moneys and assets belonging to a pension fund shall be 
kept by the fund and every fund shall maintain books of account and other records), 
section 9 (registered funds must appoint an auditor) and section 9A (registered funds 
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must appoint a valuator). Retirement annuity funds do, however, have to comply with 
all other sections of the Act, including chapter VA of the Act, which provides for the 
establishment of this office and the adjudication of pension funds-related complaints 
by it.  

 
5.3 Before the Registrar of Pension Funds grants exemption to retirement annuity funds 

in terms of section 2(5)(a) of the Act, he must be satisfied that they have complied 
with Regulation 1 of the regulations promulgated under section 36 of the Act. Thus, 
the Registrar of Pension Funds will only grant audit-exemption to a retirement annuity 
fund on condition that:- 

 
“(a) The assets of the fund shall consist only of claims against one or more insurers, …; 
(b) The payment of every benefit in terms of the rules of a pension fund shall be made solely 

by one or more insurers; 
 

(c) The contributions payable to the pension fund shall not be paid into a bank account of the 
pension fund, but shall be paid direct to one or more insurers; and 

 

(d) One insurer shall accept the responsibility to act as administering insurer for the purposes of 
these regulations.” (emphasis added) 

5.4 In the present complaint one of the second respondent’s lines of business is to act as 
the first respondent’s underwriting insurer for retirement annuity fund benefits 
payable to the first respondent’s members. It is emphasized here that regulation 1 of 
the Act makes it clear that members pay their retirement annuity fund contributions to 
the underwriting insurer of the retirement annuity fund because the retirement annuity 
fund is prohibited from opening its own bank account and that the eventual benefit 
paid by the second respondent in its capacity as underwriting insurer of the first 
respondent retirement annuity fund is in fact a retirement annuity fund benefit 
payable in terms of the first respondent’s rules and the policy document issued to its 
member.  

 
5.5 That section 46 of the LTI Act requires  contributions, benefits and other values of, 

inter alia, retirement annuity fund policies to be computed in terms of generally 
accepted actuarial practice and to be actuarially sound does not change the fact that 
this is a retirement annuity fund benefit, nor does it mero moto remove this office’s 
jurisdiction to determine whether the second respondent paid the correct benefit to 
the complainant and whether it did in fact comply with section 46 of the LT Act when 
computing the complainant’s fund value. Put simply, the fund value to the 
complainant is a retirement annuity fund benefit computed by the second 
respondent’s statutory actuary with reference to the principles of actuarial soundness 
required in section 46 of the LTI Act, pursuant to its duties as the underwriting insurer 
of the first respondent. This is necessary because the first respondent does not have 
its own auditor or valuator, or bank account for that matter. The second respondent, 
in its capacity as underwriting insurer and administrator of a retirement annuity fund, 
must ensure compliance with provisions of the LTI Act (fund values must take into 
account the actuarial soundness of the business), as well as the Act and rules of the 
first respondent.  
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5.6 On a proper interpretation of the operation of retirement annuity funds there is no 

conflict between the LTI Act and the Act. The mere fact that fund values are 
computed having regard to section 46 of the LTI Act does not non-suit this tribunal of 
its statutory duty to determine complaints against pension fund organisations such as 
the first respondent. Therefore, this tribunal does have jurisdiction to determine 
complaints about fund values and benefits paid to retirement annuity fund members 
by underwriting insurers and administrators of retirement annuity funds because it is 
“pension fund business” rather than “long-term insurance business”. 

 
5.7 The second respondent also acts as the first respondent’s administrator meaning, 

inter alia, that it must ensure the correct allocation, investment and accounting of 
retirement annuity fund contributions it receives from the first respondent’s members, 
issue regular fund statements to members and effect correct payment of retirement 
annuity fund benefits to members when payable. 

 
5.8 The first respondent’s second point in limine is that this complaint is time-barred. At 

the time the complaint was lodged, Section 30I of the Act imposed certain time limits 
with regard to lodging of complaints before the Adjudicator and stated as follows: 

 
  “(1) The Adjudicator shall not investigate a complaint if the act or omission to which it 

relates occurred more than three years before the date on which the complaint is 
received by him or her in writing.  

 
   (2)  If the complainant was unaware of the occurrence of the act or omission 

contemplated in subsection (1), the period of three years shall commence on the date 
on which the complainant became aware or ought reasonably to have become aware 
of such occurrence, whichever occurs first. 

 
   (3)  The Adjudicator may on good cause shown or of his or her own motion - 
 
  (a) either before or after expiry of any period prescribed by  Chapter,extend such 

period;  
   (b) condone non compliance with any time limit prescribed by this Chapter.” 
 

5.9 Although section 30I (3) was subsequently removed by the Pension Funds 
Amendment Act no 11 of 2007 (“the Amendment Act”) which came into operation on 
13 September 2007 and subsection (2) was modified to incorporate certain 
provisions of the Prescription Act 68 of 1969, the complainant is entitled to have her 
complaint adjudicated on the legal framework applicable at the time that he lodged 
his complaint. Therefore the discretion to condone non-compliance with the time 
limits set out in section 30I must be exercised in respect of this complaint since it was 
lodged prior to the commencement date of the Amendment Act. 

 
Condonation 

 

5.10 The Supreme Court of Appeal (or Appellate Division as it was then known) has 
pronounced upon the standard that must be met for condonation to be granted in 
circumstances like these. In Melane v Santam Insurance Company Limited 1962 (4) 
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SA 531 (A) the court said (at 532B-E):   
 
“ In deciding whether sufficient cause has been shown, the basic principle is that the Court 

has discretion, to be exercised judicially upon a consideration of all facts, and in essence it is 
a matter of fairness to both sides. Among the facts usually relevant is the degree of lateness, 
the explanation therefor, the prospects of success, and the importance of the case. 
Ordinarily these facts are interrelated: they are not individually decisive, for that would be a 
piecemeal approach incompatible with a true discretion, save of course that if there are no 
prospects of success there would be no point in granting condonation. Any attempt to 
formulate a rule of thumb would only serve to harden the arteries of what should be a flexible 
discretion. What is needed is an objective conspectus of all the facts. Thus a slight delay and 
a good explanation may help to compensate for prospects of success which are not strong. 
Or the importance of the issue and strong prospects of success may tend to compensate for 
a long delay. And the respondent’s interest in finality must not be overlooked.”  

 
5.11 It is not clear when the complainant reasonably became aware of his complaint but 

the letter is proof that after the payment of the retirement annuity fund benefit, the 
second respondent communicated with the complainant regarding payment of his 
retirement annuity fund benefit. However, the complainant avers that he did not lodge 
the complaint because he was unaware of the existence of this tribunal. This is 
considered as a good and reasonable explanation for the delay in lodging the 
complaint within the three year period. However, this is not the only consideration 
that has to be taken into account; the prospects of success on the merits also play a 
very important role in cases of this nature. 

 
 Merits 
 
5.12 The complainant has merely alleged that charges had been levied against his fund 

value when he decided to take early retirement due to ill-health but failed to submit 
proof in support of this allegation. The letter from the second respondent dated 24 
November 1999, reflects that an amount of R26 032.61 was paid into the 
complainant’s banking account and that he would be paid a pension annuity of 
R666.44 per month.  

 
5.13 Furthermore, the only deduction which is reflected in the letter is the one in respect of 

tax paid to SARS. The letter also confirms the respondent’s averment the ill-health 
benefit was payment of the Capital Provider and Waiver of premium benefit.  

 
5.14 Upon early retirement due to ill-health, the complainant made his election in terms of 

rule 4.2.1 which provides that each member’s retirement capital should be utilised to 
purchase a pension annuity on such member’s life in terms of the provisions of the 
policy contract. There is nothing that shows that the respondents levied unwarranted 
charges at the time of withdrawal from the first respondent as the benefit paid was 
the amount in terms of the Capital Provider and Waiver of premium benefit. 

 
5.15 It appears that the complainant was under the misapprehension that the second 

respondent levied charges from his fund value. Therefore this complaint cannot 
succeed. 
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6.0. Relief 
 
6.1 The complaint is dismissed. 

  
Dated at Johannesburg on this               day of                                  2008 
 
Yours faithfully 
 
 
 
________________ 
Mamodupi Mohlala 
Pension Funds Adjudicator 
 


