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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT, 24 OF 1956 (“the Act”): N. BIKITSHA and B. KLEINBOOI and M. 
MPETSHENI and MEMBERS OF THE BERTRAND PROVIDENT FUND v E. 
MILNE and  W. GIBSON and I. SCROOBY and BERTRAND HOLDINGS SA 
(PTY) LTD (“the employer”) and BERTRAND HOLDINGS PROVIDENT FUND 
(“the fund”) 
 
 
Introduction  
 
[1] This determination is addressed to you, Ms Bikitsha, as representative of all 

complainants in this matter, which concerns the legitimacy of the fund’s 
decision to appoint a new administrator. The complaint was received by this 
office on 7 August 2005 and a letter acknowledging receipt thereof was sent 
to you on 25 August 2005. On the same day a letter was dispatched to the 
employer and fund giving them until 15 September 2005 to file a response 
to the complaint. A joint response dated 28 September was received on that 
date, a copy of which was forwarded to you. First to third respondents were 
invited to make submissions in a letter dated 30 August 2005. No response 
was received from them. No further submissions have been received from 
you. After considering the written submissions before me, I consider it 
unnecessary to hold a hearing in this matter. My determination and reasons 
therefor appear below. 

 
 
The complaint 
 
[2] The complaint as submitted runs to 27 pages (not including the voluminous 
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annexures) and traverses much territory that is wholly irrelevant. I will 
confine myself here to the facts and allegations that are germane to the 
complaint only. 

 
[3] 

[4] 

[5] 

[6] 

[7] 

First to third complainants are allegedly the newly elected member-
representative trustees of the fund. For the sake of convenience (without 
deciding the matter, for it is one of the issues in dispute) I will refer to them 
as “the new trustees”. They apparently bring this complaint in conjunction 
with, and on behalf of, the remaining fund membership. The respondents 
are the fund, the participating employer, and the three employer-appointed 
trustees of the fund, here referred to as “the employer trustees”. 

 
On 28 February 2005 the board of trustees of the fund, as it was then 
composed, being the respondent employer trustees together with two 
allegedly former member trustees (for the sake of convenience referred to 
here as “the previous trustees”, once again without deciding the issue) 
unanimously passed a resolution terminating the mandate of NBC Holdings 
(Pty) Ltd (“NBC”) to administer the fund, and appointing Alexander Forbes 
Group (Pty) Ltd (“AF”) in its place as fund administrator with effect from 1 
March 2005.  

 
You allege that the fund membership as a whole was dissatisfied with this 
decision. As a consequence a petition signed by the members was 
presented to the principal officer of the fund on 30 May 2005. In this 
document, the principal officer and the board of trustees were given an 
ultimatum to reverse the resolution removing NBC as fund administrator and 
appointing AF in its place, failing which a complaint would be lodged with 
this tribunal. It is alleged that over 90% of the fund members signed the 
petition. 

 
In addition, pursuant to several meetings between the various interested 
parties, the fund members signed a resolution removing all member trustees 
and the principal officer of the fund with immediate effect, purportedly in 
terms of rule 12.3.3(a).  

 
You seek the following relief 

 
 [7.1] a declarator that the trustee resolution of 1 March 2005 (sic) is 

void and of no force or effect; 
 
 [7.2] an order compelling the employer trustees to sign the 

resolution of 25 July 2005 reversing the effect of the previous 
resolution; 

 
 [7.3] an interdict preventing the employer trustees from intimidating 

the new trustees;  
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 [7.4] an interdict prohibiting the employer from paying any further 

contributions to AF; and 
 
 [7.5] a mandamus compelling the employer to recover all 

contributions already paid to AF and to account to the trustees 
for the amounts so paid together with interest. 

 
 
The Response 
 
[8] A joint response has been filed on behalf of the employer, the fund, and AF. 

Although AF was never formally joined as a party to the complaint, the 
grievances prompting the dispute, although presented as issues relating to 
fund governance, stem in reality from the competition between NBC and AF 
for the business of the fund. 

 
 
Locus standi 
 
[9] The respondents contend that the new trustees were not elected in terms of 

the rules of the fund, nor were the previous ones removed in terms of the 
rules. They dispute the existence of the “fourth to further complainants” and 
have tendered statements by various fund members indicating that they had 
no knowledge of any petition or complaint in relation to the fund or 
employer. They therefore dispute the locus standi of the complainants to 
bring the complaint in the first place. 

 
 
 
Merits 
 
[10] 

[11] 

On the merits it is contended that the resolution effecting a change of fund 
administrator was properly taken at the time by a unanimous decision of a 
duly constituted board, and therefore it is valid and remains valid, even if 
there has been a subsequent change in the composition of the board of 
trustees (which the respondents deny). 

 
The respondents further submit that this tribunal is not competent to compel 
the employer trustees to sign the new resolution proposed by the new 
trustees. This, they state, is because Rule 12.5.3 contains a specific 
deadlock mechanism (referral to an arbitrator) in the event that trustees 
cannot unanimously reach decisions on any issues. In addition, it would 
amount to a fettering of the trustees’ discretion, and would preclude them 
from acting in accordance with their fiduciary duties to the fund. 
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[12] The respondents deny that there has been any intimidation or interference 
with the new trustees, and imply instead that such intimidation has 
originated from NBC and its supporters among the fund membership, who, 
the respondents allege, have been inciting a minority of members, and have 
been intimidating the previous trustees. 

 
[13] 

[14] 

Regarding the contributions made to AF by the employer in the past, and 
those to be made in the future, the respondents contend that there is no 
basis in law to interfere with that, since they have been made in pursuance 
of a lawfully conferred mandate on AF to administer the fund. 

 
The respondents therefore request that your complaint be dismissed. 

 
 
Determination and reasons therefor 
 
Locus standi 
 
[15] I have serious reservations about the legitimacy of the new trustees, given 

that the rules require employee members to be elected by secret ballot, and 
this, on your own version, was not done. In addition, there is no provision in 
the rules for removal of the Principal Officer by the fund members, as you 
claim has occurred. However, it is not necessary for me to decide the 
question of locus standi, since the complaint can be disposed of on other 
grounds. 

 
 
Merits 
 
[16] 

[17] 

[18] 

Assuming in your favour that the complainants, or some of them, have the 
necessary standing to bring this complaint, I turn to the facts established, 
and whether they support the relief you are requesting. 

 
The resolution by the trustees to appoint AF as the new fund administrator 
is dated 28 February 2005. This can only be the one you refer to in your 
relief as being dated 1 March 2005, the error presumably arising because 
that was the effective date of the appointment referred to in the resolution. 
The decision was unanimous, as required by the rules. No subsequent 
change of composition of the board (if it did indeed occur) can alter the 
validity of a properly adopted resolution. You have not alleged that there 
was anything irregular about the meeting, or the board of trustees as it was 
then constituted. In the absence of such allegation, you have established no 
basis on which to attack the validity of the resolution, and your complaint in 
this regard must fail. 

 
I have examined the rules of the fund, and the respondents are correct in 
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referring to Rule 12.5.3, which requires that decisions of trustees must be 
unanimous. The rule goes on to state that, if no agreement can be reached, 
the decision must be deferred to the next meeting of trustees. If consensus 
still cannot be attained then the issue is referred to an actuary, and 
thereafter an arbitrator, whose decision is binding on the trustees. The rules 
therefore provide their own mechanism for resolving deadlocks within the 
board of trustees, which ought to have been followed, rather than an 
approach to this tribunal. More importantly though, I cannot usurp the 
function of governance of the fund by its duly elected trustees. Presumably 
the three employer trustees are acting in what they believe to be the fund’s 
best interests, and they cannot be steamrollered into acquiescence with 
your agendas simply on the basis that you disagree with them. No basis has 
been laid for my interference in this matter. This complaint therefore also 
cannot succeed. 

 
[19] 

[20] 

The interdict aimed at preventing interference and intimidation of the new 
trustees by the employer trustees does not fall within the scope of the 
definition of a complaint in the Act. It clearly does not relate to either the 
investment of funds or interpretation of fund rules. The only category of 
possible application is the administration of the fund, and specifically 
paragraph (b) which requires that the complainant must sustain prejudice in 
consequence of the maladministration of the fund by any person. 
“Maladministration” in this context must at least embrace something 
pertaining to administration, ie the keeping of records, governance of the 
fund in accordance with its rules, and so forth. It cannot be stretched to 
accommodate within its meaning political or criminal activities such as 
intimidation, for which employment forums are a more appropriate form of 
resolution. I am therefore not prepared to entertain this aspect of your 
complaint. 

 
Finally, in view of my finding that the resolution of 28 February 2005 still 
stands, the employer is not only entitled, but obliged, to pay over the 
contributions to the new fund administrator, AF. There is therefore likewise 
no basis for ordering the relief you seek in terms of recovery of contributions 
already paid to AF, or prohibition of future contribution payments to AF. 

 
 
Relief 
 
[21] The complaint is dismissed. 
 
 
  
 
DATED AT CAPE TOWN ON THIS THE                     DAY OF                        2007. 
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Yours faithfully 
 
 
 
 
VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
 
 
 
 
 


