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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT, 24 OF 1956 (“the Act”): J H VISSER (“the first complainant”) and L 
VISSER (“the second complainant”) v CENTRAL RETIREMENT ANNUITY 
FUND (“the respondent”) 
 
 
1.  Introduction  
 
1.1 This matter concerns the allocation of a benefit payable by the 

respondent pension fund on the death of Mr D J Visser (“the deceased”). 
 
1.2 Two complaints were received in this matter under the above case 

reference numbers from the first and second complainants respectively. 
Since the grievances arise out of the allocation of the same death benefit, 
and since the issues would be most fairly and conveniently dealt with 
simultaneously, I have consolidated the complaints in terms of the 
provisions of section 30J of the Act. The complaint from the first 
complainant was received by this office on 24 July 2007 and a letter 
acknowledging receipt thereof was sent to him on 27 July 2007. On the 
same date a letter was dispatched to the respondent giving it until 27 
August 2007 to file a response to the complaint. A response dated 24 
August 2007 was received on 27 August 2007, a copy of which was 
forwarded to the complainant. No reply has been received. The second 
complainant filed a complaint on 6 August 2007, precipitated by the 
complaint lodged by the first complainant, a copy of which had been 



 

 

2 

served on her by the respondent. The respondent, when asked for 
comment referred this tribunal to its response in the previous complaint, 
since the issues were identical. The complaint of the second complainant 
is in effect a reply to the response, and for that reason she has not been 
requested to deliver further comment.    

 
1.3 After considering the papers before me, I do not consider that a hearing 

will take the issues any further. My finding, together with the reasons for 
arriving at it, appears below. 

 
 
2.  Background 
 
2.1 The first complainant is the major child of the deceased from his first 

marriage. The second complainant is the surviving spouse of the 
deceased from his second marriage. As a consequence of the death of 
the deceased on 5 November 2006 an after tax benefit in an amount of 
R737 536 became payable to his beneficiaries. The deceased did not 
nominate any beneficiaries, so the board of trustees, acting in terms of 
section 37C of the Act, determined the dependants of the deceased as 
the first and second complainants and the three children of the deceased 
and second complainant, Mr J D Visser, Ms I Visser, and Mr D J Visser. 
From the annexures filed, it appears that all three children were minors at 
the time that the deceased passed away. The board then allocated the 
benefit between the dependants, but excluded the first complainant from 
the distribution. I will call this “the first allocation”. No date has been given 
as to when this took place. 
 

2.2 The amount was divided as follows: 
 

• Lump sum of R119 964 and an annual annuity of R25 749 payable 
for 4 years to Sanlam Trust to the credit of Mr J.D. Visser; 

 

• Lump sum of R55 368 and an annual annuity of R21 762 for 2 
years to Ms I. Visser; 

 

• Lump sum of R55 368 and an annual annuity of R21 762 for 2 
years to Mr D. J. Visser; 

 

• R327 793 to Mrs L. Visser (in the form of pension options). 
 

 
2.3 Pursuant to an objection by the first complainant, the board then 

reconsidered its decision, and purported to make what I will call “the 
second allocation”. In this revised decision, the amounts awarded to the 
other dependants were reduced, and the first complainant was allocated 
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a lump sum amount of R56 516. There is likewise no indication of the 
date of this decision, but circumstances suggest that it was subsequent to 
the first complainant lodging his grievance with this tribunal.  

 
2.4 The second complainant was advised of the above decision and promptly 

indicated her dissatisfaction, whereupon the board “revisited” its decision 
for a second time, effectively reversing it to the original allocation. I will 
refer to this as “the third allocation”. Once again there is nothing before 
me to indicate when this occurred. It seems that the second 
complainant’s complaint was lodged with this tribunal some time between 
being notified of the second allocation and the ultimate reversal in the 
third allocation. 

 
2.5 As things presently stand, therefore, the funds have been allocated to the 

second complainant and her minor children to the exclusion of the 
complainant. 

 
 
3. The complaint of the first complainant 
 
3.1 The first complainant is aggrieved that he has been excluded from the 

distribution. He suggests that this is solely because he is in a better 
financial position than the second complainant and her children. He is 27 
years old (according to the respondent) and states that he was in a 
farming venture with the deceased prior to the latter’s sequestration in 
2002, at which time he had to make a career for himself with only a 
matriculation qualification. 

 
3.2 The first complainant presently earns a monthly income of R8 100, and 

has taken possession of the deceased’s motor vehicle valued at 
approximately R40 000. He does not seem to have any other assets.  

 
3.3 It appears that prior to the first allocation of the board, the first and 

second complainants agreed that the first complainant would not 
challenge a decision in terms of which the entire death benefit was paid 
to the second complainant and her children. The first complainant now 
claims that he was not apprised of the full extent of the amount 
concerned, which he states is more substantial than he was led to 
believe.  

 
3.4 The first complainant alleges that he is entitled to a share in the benefit, 

being the biological child of the deceased, and suggests also that the 
financial injection would be welcome, assisting him, for example, with the 
purchase of a home. 

 
3.5 He requests this tribunal to investigate the matter and decide whether he 
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is not entitled to some part of the benefit. 
 

 
4. The complaint of the second complainant 
 
4.1 The second complainant is dissatisfied with the second allocation by the 

board. She claims that during December 2006 the first complainant 
advised her that in exchange for the deceased’s vehicle and certain other 
personal effects (the total value of which she places at R85 000), he 
would not claim any portion of the death benefit from the respondent. 

 
4.2 Concerning her personal financial circumstances, she states that she was 

previously employed in an administrative post at Velddrif High School and 
earned a net monthly income of R5 465. She states further that she is 
now in a one year contract position (presumably with the same 
employer). Her daughter is presently studying at Stellenbosch with a 
student loan in an amount of R102 976. Her elder son did not manage to 
complete his matric year due to his father’s death, and is now repeating 
the final year of his schooling, which has placed an additional financial 
burden on the family. According to the information submitted to the 
respondent, it appears that her younger son is presently only nine years 
of age, and consequently still dependant on her for support. 

 
4.3 She concludes that she is not able to maintain her household and 

children on her present income, and points out that the first complainant 
is in a far better financial situation than she is. She therefore claims that 
the entire benefit should be allocated to her and her children. 

 
 
5. Response 
 
5.1 The three allocations have been set out in the background section of this 

determination. In support of its decisions the respondent has adduced the 
following information. 

 
5.2 In respect of the first allocation, the following factors were taken into 

account: 
 

• There were no nominated beneficiaries; 
 

• The second complainant was married to the deceased from 1984 
until his death in 2006. Her monthly income was R5 000 per 
month, and she was financially responsible for her three children. 

 

• Mr J. D. Visser was 8 years old when the deceased died. Mr D. J. 
Visser was 18 and finishing his schooling at the time. Ms I. Visser 
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was 19 years old and studying at Stellenbosch with a total study 
loan debt of R102 976. 

 

• The second complainant was 27 years old with a gross monthly 
income of R8 100. He received the deceased’s vehicle as well as 
some of his tools. He also signed a form forfeiting the benefit. 

 

• According to the divorce settlement agreement between the 
deceased and his previous wife (in 1982) the deceased was not 
liable for any further payments to her. In terms of the same 
agreement, the deceased would have been liable for any 
payments in respect of tertiary education undertaken by the first 
complainant, but it seems he did not indicate a need for further 
studies. 

 

• In terms of the deceased’s will, Osdam Trust was the heir to his 
estate, as well as the second complainant and his children. 

 
5.3 After due consideration of the above information, the board of trustees 

made the first allocation set out in paragraph 2.2 above. 
 
5.4 The first complainant objected to the division of the benefit and the 

second allocation awarding him R56 516 was then made. Consequent on 
the second complainant’s dissatisfaction with the second allocation, the 
board then made its third and final allocation, identical with the first. 

 
5.5 The respondent states that the board of trustees have now reviewed the 

case again and are of the opinion that they cannot adhere to the first 
complainant’s request, bearing in mind all the relevant facts and 
circumstances relating to this matter. 

 
 
6. Determination and reasons therefor 

 
6.1 Section 37C(1) confers a discretion on the board of trustees to distribute 

the proceeds of a death benefit among the dependents and/or nominated 
beneficiaries of a deceased member in such proportions as the board 
may deem equitable. The section does not specify the criteria to be used 
other than to require the board to act equitably. Equity requires that the 
needs of all the dependants be considered with reference to the relevant 
considerations that have to be taken into account. 

 
6.2 Factors that ought to be considered include the respective ages of the 

dependants, the extent of their dependency, their relationship with the 
deceased, the financial circumstances of the dependants, their future 
earning capacity or potential, the wishes of the deceased, and the 
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amount available for distribution.  
 
6.3 However, it is not essential for each dependant or nominated beneficiary 

to share in the distribution. One or two dependants may benefit to the 
exclusion of all other dependants and nominees (see Van der Merwe and 
Others v Southern Life Association Ltd and Another [2000] 3 BPLR 321 
(PFA)). 

 
6.4 In Segal and Others v Lifestyle Retirement Annuity Fund [2001]1 BPLR 

1519(PFA), which involved a challenge by the biological children of the 
deceased to an allocation made by the trustees of the fund to his widow, 
the following was stated: 
 

“There is evidence that the fund investigated the circumstances of all the 
potential beneficiaries and, giving due consideration to its findings, came to the 
conclusion that only the widow was factually dependent on the deceased for 
maintenance and support, and that all the other dependants are younger and 
more able to secure their own future….. It is clear, therefore, that the fund 
applied what it considered to be a fair and equitable allocation of benefits, after 
giving due consideration to all the dependants, and I must support its actions 
accordingly.” 

 
6.5 In the present case, the respondent correctly identified the four statutory 

dependants of the deceased. The first complainant, although a major 
child and self-supporting, is a dependant as defined in the Act by virtue of 
his relationship to the deceased. However, it is evident that only the 
second complainant and her three children were financially dependant on 
the deceased at the time of his death. Whilst the first complainant is 
clearly not in an affluent financial position, and whilst it would no doubt be 
of enormous assistance (and possibly comfort) to him to benefit from the 
proceeds, the amount available for distribution does not justify the 
inclusion in these circumstances of someone who was not financially 
reliant on the deceased. The available benefit is probably not even 
sufficient to meet the needs of the complainant and her children, none of 
whom are self-supporting, over the period required. 

 
6.6 The validity of the board’s unilateral “reconsideration” of its decision on 

two occasions is questionable. Once the board has exercised its 
discretion, in terms of general principles it should only be allowed to 
revisit it in exceptional circumstances. However, given that in the present 
case the final decision was the same as the first, this is not an aspect that 
requires further comment. 

 
6.7 In my view, there is nothing to suggest that the board considered 

irrelevant factors or disregarded relevant ones, and it cannot be said that 
the decision arrived at was an unreasonable one in the circumstances. 
There is therefore no basis for interference with the decision, and the 
complaint of the first complainant cannot succeed. Since the second 
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complainant’s complaint falls away in view of the decision of the board to 
stay with its original allocation, no order is necessary in this regard. 
 

 
7. Relief 
 
7.1 The complaint of the first complainant is dismissed. 
 
 
 
 
 
DATED AT CAPE TOWN ON THIS THE                 DAY OF                        2008. 
 
 
 
 
Yours faithfully 
 
 
 
 
 
__________________ 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 
 
 


