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Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 

ACT, 24 of 1956 (“THE ACT”): E H NISSEN (“the complainant”) v CENTRAL 
RETIREMENT ANNUITY FUND (“first respondent”) AND SANLAM LIFE 
INSURANCE LIMITED (“second respondent”) 

 
1.0. Introduction  
 

1.1 The complaint concerns switches between investment portfolios in a 
retirement annuity fund.   

 
1.2 The complaint was received by this office on 28 September 2005. A letter 

acknowledging receipt of the complaint was sent on 30 September 2005. 
On the same date letters were dispatched to the respondents, giving them 
until 21 October 2005 to file a response to the complaint. Responses, which 
were also forwarded to the complainant, were received on 18 October 2005, 
7 July 2006, 30 August 2006 and 24 November 2006. Replies and further 
correspondence from the complainant were received on 14 November 
2005, 16 February 2006, 28 February 2006, 10 August 2006 and 2 October 
2006. 

 
1.3 After reviewing the written submissions, it is considered unnecessary to 

hold a hearing in this matter. The determination and reasons therefor 
appear below. 
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2.0 Factual Background 
 

2.1 The complainant applied for and became a member of the first respondent, 
which is underwritten and administered by the second respondent. Her 
chosen retirement date and maturity of her fund investment was 1 June 
2004.   

 
2.2 In a letter dated 26 April 2004 the second respondent informed the 

complainant about the imminent maturity of her fund benefit. It inter alia 
advised her of the various options available to her on the maturity of her 
investment. On 8 June 2004 the complainant signed a form for the 
continuation of her membership and contributions to the first respondent. 
She decided to pay contributions of R300 per month from July 2004 
onwards. The second respondent received this instruction on 15 July 2004. 

 
2.3 After discovering that her portfolio had been changed in July 2004, the 

complainant completed an investment change form on 28 June 2005 and 
switched her portfolio from the “Guaranteed Capital Fund” to the “Sanlam 
Equity Fund.” 

 
3.0 Complaint 
 

3.1 The complainant complains that the second respondent switched her 
investment portfolio from the “Market Value Investment Series” portfolio, in 
which she was invested before the maturity date, to the “Guaranteed Capital 
Fund” portfolio (“Guaranteed Fund”) from 1 June 2004 to 30 June 2005 
without notifying her of the switch or obtaining her authority for it. 

 
3.2 The complainant prays that the portfolio switch effected in June 2004 be 

reversed and that she be compensated with the difference in the 
performance of the two portfolios for the period from June 2004 to June 
2005. 

 
4.0 Response  
 

4.1 The respondents confirmed the complainant’s membership of the first 
respondent and that the contractual maturity date chosen was 1 June 2004. 
The proceeds on this date amounted to R108 877.05 and the complainant 
requested that the proceeds continue to be invested in the Guaranteed 
Fund. 

 
4.2 The respondents advise that the complainant completed an option form and 

instructed the second respondent to continue investing the proceeds in the 
Guaranteed Fund. The second respondent received this instruction on 15 
July 2004. The relevant section of the completed option form read as 
follows: 

 
  “Decide if you want to continue to pay contributions 
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If you do, complete the following for the continuation in the Guaranteed 
Capital Fund: 
 
New amount    R300- 
 
(contribution at least R150 per month)” 

 
4.3 On 19 July 2004 the second respondent notified the complainant by letter 

that her investment had been continued in the Guaranteed Fund. The policy 
document that was also sent to the complainant further confirmed that the 
policy was invested in the Guaranteed Fund. The respondents therefore 
aver that the option form was “sufficiently explicit” concerning the portfolio 
that the policy was to be continued in. Furthermore, the option form was 
completed by the complainant with the assistance of an independent broker. 

 
4.4 In a further response date 7 July 2006 the second respondent advised that 

it did not act unlawfully when it switched the funds to the Guaranteed Fund 
because it had informed the complainant of the consequences of not 
responding in time with regards to her choice for continuation in the first 
respondent. In the maturity claim form sent to the complainant on 26 April 
2004 the following information was provided: 

 
“The policy will be continued in the Guaranteed Capital Fund. There are 
various other options available. Please contact your Sanlam adviser or 
broker. 

 
After carefully considering the options, please make as choice and send 
us the information before 26 May 2004. 
 
If we don’t hear from you by this date, the policy proceeds will 
automatically be invested in our Guaranteed Capital Fund. This will ensure 
that you continue to benefit from the Retirement Annuity.” 

 
4.5 The second respondent avers that it properly informed the complainant of 

all switches in investment portfolios before and after they had been effected 
and acted in accordance with the instructions given by her. 

 
5.0 Determination and reasons therefor 
 

5.1  The crisp issue for determination in this complaint is whether the second 
respondent acted in terms of its advices and instructions given to it by the 
complainant when it switched investment portfolios from the “Market Value 
Investment Series” portfolio to the Guaranteed Fund portfolio following the 
maturity of the complainant’s investment on 1 June 2004. 

 
5.2 It is common cause that the second respondent sent a maturity claim form 

to the complainant dated 26 April 2004. The letter set out the various 
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options available to the complainant on the maturity of her retirement 
annuity. It was clearly explained in this letter that the complainant can 
choose to let her retirement annuity continue and that it would be invested 
in the Guaranteed Fund. However, the second respondent advised further 
that other investment options were available to the complainant and these 
should be discussed with an adviser or broker. The second respondent 
required a reply regarding the complainant’s future investment choice by 26 
May 2004. It is clearly stated in the second respondent’s correspondence 
that if they do not hear from the complainant by 26 May 2004 the policy 
proceeds would be invested in the Guaranteed Fund (see paragraph 4.4 
supra).  Thus, the second respondent did not require written authorization 
from the complainant to switch her funds to the Guaranteed Fund in the 
event that the complainant failed to inform the second respondent of her 
choice by 26 May 2004. 

 
5.3 The complainant did not inform the second respondent about her 

investment decision by 26 May 2004. Therefore, as stated in the second 
respondent’s correspondence of 26 April 2004, the complainant’s 
investment was automatically switched to the Guaranteed Fund on 1 June 
2004. The complainant was properly informed of this in the second 
respondent’s letter of 26 April 2004. If the complainant did not want this 
switch in portfolios she ought to have informed the second respondent 
timeously, i.e. by 26 May 2004. With regard to the reason for switching 
portfolios to the Guaranteed Fund after the maturity date, it is in all 
likelihood because the second respondent wanted to protect the 
complainant’s maturity value from possible depreciation in value if there was 
a downturn in the financial markets after the maturity date.  

 
5.4 Further, on 8 June 2004 the complainant completed a continuation of 

contributions form, which the second respondent received on 15 July 2004, 
in which she elected to continue fund contributions of R300 per month. It is 
clearly stated that the continuation of contributions relates to the 
Guaranteed Fund (see paragraph 4.2 supra) rather than the “Market Value 
Investment Series” portfolio. The dictum “caveat subscriptor” applies here 
(i.e. a person appending his or her signature to a document is deemed to 
have been aware of its contents and to have had the intention to be bound 
thereby) as it is evident that the complainant expressly elected to continue 
her monthly contributions to the first respondent and it is unequivocally 
stated that these monthly contributions would be invested in the Guaranteed 
Fund. The complainant cannot now state, with the benefit of hindsight 
regarding the performance of the two portfolios, that this was not her 
intention. Furthermore, the complainant had the assistance of a financial 
intermediary who ought to have explained the options available to her and 
the fact that she could switch portfolios at any time.  

 
5.5 It is also noted that the second respondent sent a policy contract to the 

complainant. Further, a detailed investment statement showing that the 
complainant’s proceeds were invested in the Guaranteed Fund was sent to 
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the complainant on 12 August 2004. Thus, the complainant was fully aware 
of the portfolio in which her benefit was invested at the very latest by 12 
August 2004, but chose to complain that she did not authorise the switch or 
was unaware of it, only a year later. This delay is unacceptable, especially 
in light of the fact that the second respondent would have switched 
portfolios if it received instructions to do so. The complainant only sent 
instructions to switch portfolios from the Guaranteed Fund to the “Sanlam 
Equity Fund” on 27 June 2005. 

 
5.6 In the circumstances, the evidence before this tribunal shows that the 

second respondent had timeously and properly informed the complainant on 
26 April 2004 about the switching of portfolios to the Guaranteed Fund if it 
did not receive instructions to the contrary by 26 May 2004. The 
complainant failed to inform the second respondent before 26 May 2004 
that she did not want to switch portfolios. Therefore, the second respondent 
switched the complainant’s maturity value proceeds to the Guaranteed 
Fund on 1 June 2004. Thereafter the complainant elected to continue her 
monthly contributions and the retirement annuity continuation form also 
clearly indicated that the monies would be invested in the Guaranteed Fund. 
The complainant had the option to receive advice from brokers or advisers 
and to change investment portfolios, which she only exercised in June 
2005. Since the respondents acted in terms of their advices and the 
instructions they received from the complainant, they cannot be held liable 
for any loss in investment returns between the Guaranteed Fund and the 
Sanlam Equity Fund portfolios that the complainant may notionally have 
suffered for the period from 1 June 2004 to 30 June 2005. 

 
6.0. Relief 
 

6.1 The complaint against the respondents cannot succeed and is therefore 
dismissed. 

 
 

Dated at Johannesburg on this the                 day of                                  2008 
 
Yours faithfully 
 
 
 
 
 
 
________________ 
Mamodupi Mohlala 
Pension Funds Adjudicator 
 


