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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

 
     Please quote our ref: PFA/WE/3641/05/CN 
 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24 OF 1956 (“the Act”): H FERGUSON v CENTRAL 
RETIREMENT ANNUITY FUND & SANLAM LIFE INSURANCE LIMITED 

 
Introduction 
 
[1] This matter relates to the alleged failure of an insurer which administers a 

retirement annuity fund to inform a member of the fund about the need for 
her to increase her monthly contributions to the fund in order to ensure 
that she enjoys appreciable growth on her investment.   

 
[2] The complaint was received by this office on 31 May 2005, and a letter 

acknowledging receipt thereof sent to you on14 June 2005. On the same 
date a letter was sent to the respondents requesting them to submit 
responses to the complaint by no later than 5 July 2005.  A response on 
behalf of both respondents, dated 5 July 2005 was received on 5 July 
2005, and your employer also submitted a response on the same date. 
Both responses were copied to you, and your reply thereto was received 
by this office on 5 August 2005. After considering all the written 
submissions, I consider it unnecessary to hold a hearing in this matter. My 
determination and the reasons therefor appear below.  

 
[3] In December 2005 an announcement was made of a Statement of Intent 

between the Minister of Finance, on the one hand, and the Life Offices 
Association and five large life assurers on the other, in terms of which the 
life assurers would commit themselves to certain minimum standards in 
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respect of retirement annuity funds and endowment policies. Although the 
statement is not binding on this office, we nevertheless referred all 
retirement annuity fund complaints (including this one) back to the 
management boards and life assurers administering these funds with a 
view to facilitating an amicable resolution of the complaint between the 
parties without the intervention of this office.  This matter was referred for 
settlement to the Central Retirement Annuity Fund (“the fund”) and 
Sanlam Life Insurance Limited (“the insurer”) on 19 January 2006.  The 
parties were given 30 days to settle the matter, failing which this office 
would determine the complaint in the ordinary course.  Many complaints 
were settled on this basis, but the settlement terms were not divulged to 
this office.  However, on 21 February 2006, we were informed that the 
parties to this complaint had failed to reach a settlement in this case.  The 
details of disagreement were not communicated to us.  

 
[4] It is with that brief background that we now determine this complaint in the 

ordinary course.   
 
Factual background 
 
[5] You were an employee of Bokomo (“the employer”) when you joined the 

Central Retirement Annuity Fund (“the fund”) on 1 March 1997.  The fund 
purchased two retirement annuity policies (policies 16331043X6 and 
16331042X8) from Sanlam Life Insurance Limited (“the insurer”).  You 
were assisted by two financial intermediaries, namely Messrs Ferdi Nel 
and Henry Venter, in completing the application form. The policies were 
taken out in your own name, but the employer made deductions from your 
salary and paid them over to the insurer as your contributions to the fund. 
Both policies did not have an automatic annual contribution increase 
facility, but contained a provision that the policy owner may increase the 
premium in such a way that the proportion of the premium to the assured’s 
remuneration would be the same after the increase as at the date of 
commencement.  The increase was stated to be subject to a minimum of 
the larger of 5% per annum and R15.00 per month.  When the two 
policies’ first anniversary arrived in March 1998, the employer did not 
instruct the insurer to increase your contributions to the fund, nor did it at 
any stage thereafter instruct the insurer to do so.  

 
[6] During June 1997, Bokomo merged with Sasko, which was subsequently 

re-named “Pioneer Foods”.  With the merger of the two companies, 
Bokomo informed all its employees that with effect from 1 October 1998, it 
would no longer be making deductions from employees’ salaries in respect 
of contributions to policies, annuities or investments.  As a result of the 
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change in the details of the payee, you were issued with amended policy 
contracts reflecting the adjustment with effect from 1 August 1997.  With 
effect from 25 September 1998, your monthly contributions to the fund 
were deducted directly from your bank account. The contributions 
remained the same until March 2003 in respect of policy 16331043X6 and 
March 2004 in respect of policy 16331042X8, when they were 
automatically increased by 15% each.   

 
[7] On 2 February 2005 you contacted the insurer enquiring about the reason 

for its failure to increase your contributions to the fund for the years 
between 1998 and 2003.   

 
The complaint 
 
[8] You are contending that you have suffered loss as a result of the 

maladministration of the fund, in that had the insurer increased your 
contributions between March 1998 and March 2002 (in respect of one 
policy) and March 1998 and March 2003 (in respect of the other) your fund 
values would have been much higher than they currently are.  In support 
of your contention, you have referred this tribunal to an application form to 
join the fund, which appears to have been completed by you in 27 January 
1997, and on which you had indicated that you elected to have a 15% 
annual contribution increase.  

 
[9] Your requested relief is that I order the insurer to calculate the amount of 

the annual increases to the contributions that the insurer ought to have put 
into effect, and to then order the insurer to adjust the fund values of both 
policies as if there had not been any arrear contribution increases.  

 
 
The response 
 
[10] In response, the insurer states that the annual contribution increase on 

your policies was linked to your annual remuneration increase with your 
employer.  It goes on to state that the employer had to increase your 
contribution annually, which it neglected to do in March 1998, and that 
there was no duty on the insurer to notify you that you could increase your 
contributions. In a letter dated 30 March 2005 which was sent by 
electronic mail to your financial advisor, it is stated that there was no 
automatic contribution growth to your policies, but rather an increase by 
choice, as the policies were under a scheme. It is further stated that the 
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automatic contribution facility would kick in when the employee left 
employment since the policy would in that case continue as a normal 
annuity policy. 

  
[11] In a further letter to your financial advisor, dated 26 April 2005, it is stated 

that your policies did not have an automatic annual increase and that it 
was the employer’s responsibility to inform the insurer annually of the rate 
or amount by which the contributions had to be increased.  

 
[12] According to the insurer, as a result of the contributions not being 

increase, there is a shortfall of R5 473.36 on policy 16331042X8 and R5 
028.16 on policy 16331043X6.  In conclusion, the insurer states that it is 
prepared to accept retro-active contributions from 1 March 1998 at the 
inflation rate, and that should it receive payment thereof, it will adjust your 
fund values accordingly.   

 
Determination and reasons therefor  
 
[13] The issue that has to be determined is whether there has been 

maladministration of the fund by the insurer, as a result of which you have 
suffered loss. The maladministration that you are alleging, if proved, would 
be akin to a delict, attracting Aquilian liability.  You therefore have to prove 
that there was an unlawful and blameworthy act or omission which caused 
you damage for which a civil remedy for the recovery of damages is 
available. 

   
[14] It is common cause that the insurer did not notify you about the annual 

contribution increase. The question is whether that omission was unlawful 
and blameworthy.  When the employer ceased making deductions from 
your salary and paying them over to the insurer, adjustments were made 
to the policy documents, and you were furnished with copies of the 
amended policy contracts via the financial advisor.  The adjusted policy 
documents contain a clause which sets out the commencement date and 
amount of the monthly contributions, and also provides that the policy-
owner may increase the contribution in accordance with the provisions of 
the clauses titled “Premiums and Period of Grace” and “Description and 
Provisions”.    

 
[15] There is also a clause in the Statement of Benefits, which is titled 

“Increases applicable to Indexplan” that reads as follows:  
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“Premiums shall increase in such a way that the proportion of the premium to the 
assured’s remuneration shall be the same after the increase as at the date of 
commencement. This increase is subject to a minimum of the larger of 5,00 per cent 
per annum and R15,00 per month. In certain circumstances these restrictions may be 
altered.” 

 
[16] From the provisions of the policy documents and the statement of benefits, 

it is clear that because the rate of increase of the contributions should be 
in the same proportion to the member’s remuneration as it was before the 
increase, it would be impossible for the insurer to automatically apply a 
contribution increase without relying on the member concerned to inform it 
about his or her current remuneration.      

 
[17] Furthermore, there is no explicit provision in the contracts which places a 

duty on the insurer to inform the member about the need to increase his or 
her contributions.  

 
[18] There being no such duty on the part of the insurer, its omission to inform 

you is not blameworthy.  In the absence of fault on the part of the insurer, 
it cannot be held liable for any loss that you may have suffered thereby.  
As a party to the contract, it was incumbent upon you to familiarise 
yourself with the terms and conditions governing the contract.   

 
[19] Whether the employer can be held liable will depend on whether there was 

a duty placed on it by the rules of the fund to effect deductions from your 
salary and pay them over to the insurer as your fund contributions, with 
the associated duty of effecting annual increases to your contributions.  
The rules of the fund do not contain any such provision, and it appears 
that the employer provided that service as part of the employer-employee 
relationship.  The question whether there was a breach of a duty arising 
out of that relationship would fall outside the jurisdiction of this office. I can 
also not pronounce upon the liability of the brokers for the same reason.  

 
[20] In the result, the complaint is dismissed.  
 
 
SIGNED IN CAPE TOWN ON THIS  DAY OF  2006 
 
Yours faithfully, 

 



 
 

6

 
………………………………… 
VUYANI NGALWANA  
PENSION FUNDS ADJUDICATOR  
 
 


	…………………………………
	VUYANI NGALWANA
	PENSION FUNDS ADJUDICATOR

