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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT NO 
24 of 1956 (“the Act”): BUYS H J (“the complainant”) v SOUTH AFRICAN BEREAU 
OF STANDARDS PENSION FUND (“the first respondent”), SOUTH AFRICAN 
BEREAU OF STANDARDS (“the second respondent”) and ALEXANDER FORBES 
FINANCIAL SERVICES (‘the third respondent”)  
 
1.     Introduction 
 

   1.1 The complaint concerns the withholding of a withdrawal benefit by the first 
respondent following the complainant’s termination of employment with the 
second respondent.           

 
   1.2  The complaint was received by this office on 05 May 2005. A letter 

acknowledging receipt of the complaint was sent to the complainant on 17 
September 2005. On the same date, a letter was sent to the second and 
third respondents informing them about the complaint and giving them until 
07 October 2005 to respond to the complaint. On 06 October 2005, the 
second respondent sent a letter to this office requesting an extension to 
respond to the complaint by 24 October 2005. The second respondent sent 
a letter to this office on 09 November 2005, advising it that it is in 
negotiations with the complainant in an attempt to reach an out-of-court 
settlement. A letter was sent to the second respondent on 04 December 
2005 requesting it to advise on the outcome of the settlement negotiations 
by 09 December 2005. On 05 June 2006, a response was received from the 
second respondent advising that the matter had been referred to court and 
that its legal representatives were handling the matter. On 03 October 2007, 
another letter was dispatched to the third respondent informing it about the 
complaint and giving it until 23 October 2007 to respond to the complainant.      
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        1.3 Subsequent to considering the written submissions before this tribunal, it is 
unnecessary to hold a hearing in this matter. As the background facts are 
well known to the parties, only facts which are relevant to the issues raised 
herein shall be repeated. The determination and reasons therefor follow.    

 
2. Factual background 
 

2.1 The complainant was a member of the first respondent by virtue of his 
employment with the second respondent. The complainant joined the 
employ of the second respondent as a proof master of firearms for a period 
of eleven years. During the period that he was in the employ of the second 
respondent, the complainant was a contributing member of the first 
respondent. On 30 June 2004, a disciplinary hearing was held after the 
complainant was found in possession of ammunition whereby the 
complainant was dismissed on the grounds of misconduct by the second 
respondent. On 22 July 2004, the complainant appealed against the 
dismissal but without success. Criminal proceedings were instituted in a 
court of law where the complainant was found guilty of theft and sentenced.  
On 06 February 2006, the second respondent instituted civil proceedings 
against the complainant in the Witwatersrand Local Division claiming 
payment of the sum of R729 964.80. The matter is set down for trial on 15 
May 2008.   

 
2.2 The complainant’s fund value as at date of dismissal was R450 000. The 

first respondent has not paid the complainant his withdrawal benefit twelve 
months after the dismissal.       

 
3. The complaint 
 

3.1 The complainant’s main complaint is that the second respondent is 
unjustifiably withholding his withdrawal benefit pursuant to the outcome of 
the disciplinary hearing.  

 
 
  
 
4. Second respondent’s response 
 
        4.1 The second respondent’s representatives replied on behalf of the second 

respondent. It was submitted that the complainant’s misconduct resulted in 
the second respondent suffering financial loss. Due to the fact that the 
complainant could not consent in writing that a deduction be made against 
his pension benefits, a court order was required to authorize the necessary 
deduction, hence the trial set down for 15 May 2008.   

 
4.2 Should the Court find in favour of the second respondent, the second 

respondent will effect the necessary deduction from the complainant’s 



 

 

3 

pension benefits held by the first respondent and the balance will be paid 
out to him. However, if the complainant succeeds in Court against the 
second respondent, he will be entitled to receive his benefits in full. 

 
5 Third respondent’s response 

 
 5.1 The third respondent in its capacity as administrator of the first respondent 

submitted that the first respondent is not withholding the complainant’s 
benefit unreasonably. The first respondent is withholding the complainant’s 
benefit in accordance with section 37D of the Act. Subsequently, once the 
civil claim for damages has been determined by the Court, the first 
respondent will be in a position to deal with the complainant’s benefit in 
terms of the first respondent’s rules and the Act. 

   
6. Determination and reasons thereof 
 

6.1 The complainant complains about the allegedly unlawful withholding of his 
withdrawal benefit by the first respondent following the termination of his 
employment with the second respondent on 30 June 2004 and he prays 
that his benefit be paid to him. The third respondent submits that the 
complainant’s benefit can be withheld in terms of section 37D(1)(b)(ii) of the 
Act, pending the outcome of a court case in which it is alleged that through 
the complainant’s misconduct and / or fraud the second respondent 
suffered a loss of R729 964.80.       

 
6.2 Firstly, it should be noted that, contrary to what the complainant states in his 

complaint, there is no provision in the Act specifically permitting the 
withholding of benefits for a period of 6 months, whereafter the first 
respondent is compelled to pay the benefit to the member. Generally 
pension benefits are not reducible or executable except for the specific 
instances outlined in sections 37A and 37D of the Act. The relevant section 
of the Act in this complaint is section 37D(1)(b), specifically sub-section (ii) 
thereof. It reads as follows: 

 
             
                 “37D(1) A registered fund may 
 

(a) … 
(b) deduct any amount due by a member to his employer on the date of his 

retirement or on which he ceases to be a member of the fund, in respect 
of-  

(i) … 
(ii) Compensation (including any legal costs recoverable from the member in 

a matter contemplated in subparagraph (bb)) in respect of damage 
caused to the employer by reason of any theft, dishonesty, fraud or 
misconduct by the member, and in respect of which- 

(aa)   the member has in writing admitted liability to the employer; or 
  judgement has been obtained against the member in any court  including 

a magistrate’s court, from any benefit payable in   respect of the member 
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or a beneficiary in terms of the rules of the fund, and pay such amount to 
the employer concerned”  

 

                   
6.3 The rules of the first respondent also provide for the deduction and   

payment of benefits to the employer in certain defined instances. The 
relevant rule is rule 14 and it reads thus: 

 
                               “Deductions from benefits 

 
14.1  The Trustees shall have the right to make such deductions from    the 

benefit of which a Member or other beneficiary is entitled in terms of the 
Rules as permitted in terms of Section 37D of the Act… 

 
14.2 Notwithstanding any other provisions of these Rules, the Trustees may, 

where an Employer has instituted legal proceedings in a court of law and/ 
or laid a criminal charge against the Member concerned for 
compensation in respect of damage caused to the Employer as 
contemplated in Section 37D of the Act, withhold payment of the benefit 
until such time as the matter has been finally determined by a competent 
court of law or has been settled or formally withdraw; provided that: 

 
(a) The amount withheld shall not exceed the amount that may be deducted 

in terms of section 37D(b)(ii) of the Act; 
(b) The Trustees in their reasonable discretion are satisfied that the    

Employer has made out a prima facie case against the Member 
concerned and there is reason to believe that the Employer has a 
reasonable chance of success in the proceedings that have been 
instituted 

(c) The Trustees are satisfied that the Employer is not at any stage of the 
proceedings responsible for any undue delay in the prosecution of the 
proceedings; 

(d) Once the proceedings have been determined, settled or withdrawn, any 
benefit to which the Member is entitled is paid forthwith; and 

(e)     …”             
 
6.4   It is clear that the first respondent’s rule is similarly worded to section 

37D(1)(b) of the Act. On the facts of the case, it is clear that the second 
respondent instructed the first respondent to withhold payment of the 
complainant’s withdrawal benefit pending the outcome of a civil case 
instituted against the complainant by the second respondent on 29 October 
2004, the case involved the recovery of the amount of R729 964.80 that it 
allegedly lost as a result of the complainant’s misconduct. In turn the 
second respondent makes allegations of theft, dishonesty, fraud or 
misconduct against the complainant, the same allegations that the 
complainant was found guilty of in the criminal case. Thus, the pre-requisite 
in section 37D(1)(b)(ii) of the Act that there must be one or a combination of 
these allegations in the cause of action in the court case has been fulfilled. 
Sub-section 37D(1)(b)(ii)(bb) requires that any payment to the second 
respondent must be pursuant to a judgement in any court. The second 
respondent’s legal representatives have advised that the civil case against 
the complainant has been set down for hearing on 15 May 2008. Thus, 
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there is no judgement against the complainant yet, so the first respondent 
cannot pay any portion of the complainant’s benefit to the second 
respondent until the case is finalised.  

 
6.5   Now what remains to be decided is whether the first respondent is entitled 

to withhold payment of the benefit to the complainant pending the outcome 
of the civil case. There is no fund rule allowing the first respondent to 
withhold the benefit pending the outcome of legal proceedings and section 
37D(1)(b) ,makes no provision for the first respondent to withhold the 
payment of a benefit. However, as this tribunal and High Court have 
previously held (see Appanna v Kelvinator Group Service of SA Provident 
Fund [2000] 2 BPLR 126 (PFA) and Msunduzi Municipality v Natal Joint 
Pension/Provident Fund and Others [2006] 3 BPLR 210 (N), a pure literal 
approach is inappropriate. The purpose of section 37D(1)(b) is to protect 
the second respondent’s patrimony from diminution by the member’s 
misconduct and to allow an appropriate set-off against the pension benefit. 

 
6.6 In order to give effect to this purpose the textual meaning of the words 

contained in section 37D(1)(b) must included not only a power to deduct, 
but also a power to withhold a benefit pending the determination of liability 
This is an application of the maxim ex accessiorio eius, de qua verba 
loquuntur. The complainant was dismissed by the second respondent. 
Following an internal disciplinary hearing and civil proceedings against the 
complainant, the second respondent advised the first respondent to 
withhold payment of the withdrawal benefit to the complainant. This matter 
has now been set down for hearing on 15 May 2008. Given the aforegoing, 
it would be wholly inappropriate for this tribunal to pre-judge the outcome of 
the High Court case. Until 15 may 2008 at the least, the second 
respondent’s patrimony needs protection. This tribunal is satisfied that the 
first respondent has acted reasonably in withholding the complainant’s 
benefit pending the outcome of the civil case against him. 

 
6.7 However, on a cautionary note, the second respondent’s entitlement to 

request the first respondent to withhold the complainant’s benefit must be 
balanced against the complainant’s right to use and enjoyment of it within a 
reasonable period of time. The first respondent, and by implication the 
second respondent, should not withhold the complainant’s benefit 
indefinitely (see Harker v Simba Provident Fund and Another [2002] 8 
BPLR 3737 (PFA) at paragraph 16). To this end the first respondent must 
ensure that the complainant’s liability to the second respondent is 
established within a reasonable period of time, failing which the 
complainant’s benefit should be released. This is a discretion that the 
trustees ought to reasonably to exercise after the hearing of the civil case 
on 15 May 2008 and judgement therein. 

 
6.8 The final issue that requires determination is whether the first respondent is 

entitled to withhold the complainant’s entire withdrawal benefit. In the 



 

 

6 

complaint dated 05 May 2006, the complainant’s legal representative 
alluded to the fact that the complainant’s benefit at that stage was R450 
000.00. This amount would undoubtedly have grown since. The civil claim 
brought against the complainant is for the sum of R729 964.80. This 
amount is clearly more than the complainant’s fund value. Thus, the 
complainant is not entitled to receive any portion of his withdrawal benefit 
since his withdrawal benefit is less than the amount of the civil claim against 
him. 

 
6.9 In the result, the complaint cannot succeed and is therefore dismissed. 

 
 
  

 
DATED AT JOHANNESBURG ON THIS THE     DAY OF      2008 
 
 
 
Yours faithfully  
 
 
 
___________________ 
Mamodupi Mohlala 
Pension Funds Adjudicator  
 
 
 


