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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

           Please quote our reference: PFA/EC/5333/2005/NVC 
 

 
Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24 of 1956 (“the Act”): P M Ngcingolo v Blue Crane 
Route Municipality (“Municipality” or “the employer”) and Old Mutual 
Life Assurance Company (South Africa) Limited (“Old Mutual”)  

 
Introduction  
 

[1] Your complaint concerns the employer’s failure to register you as a 
member of the SALA Pension Fund. The complaint was received by this 
office on 8 September 2005 and a letter acknowledging receipt thereof 
sent to you on 14 September 2005. On the same date a letter was 
dispatched to the Municipality giving it until 5 October 2005 to file a 
response to the complaint. Regardless of numerous further efforts, no 
response has been received from the Municipality. After considering the 
written submissions before me, I consider it unnecessary to hold a 
hearing in this matter. As the facts are well known to the parties, I shall 
only set out those facts that are pertinent to the issues raised herein. My 
determination and reasons therefor appear below.  

 
Factual Background 
 
[2] You were employed as the Acting Town Clerk by Pearston Transitional 

Council from 1 July 1996. In 1998 the Pearson Transitional Council 
became the Blue Crane Route Municipality. 

 
[3] When you joined the Municipality, you elected to become a member of the 

SALA Pension Fund. The Municipality deducted contributions from your 
salary indicating that these were paid to “Old Mutual Pension Fund”. 
These contributions were equal to 9% of salary in respect of the member 
contributions and 18% of salary in respect of the employer contributions.  
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[4] During your employment you did not receive any correspondence from the 

SALA Pension Fund or Old Mutual about your pension benefits.  
 
[5] After making enquires at Old Mutual you were advised that the SALA 

Pension Fund was not receiving any contributions on your behalf, but that 
these were being paid into a retirement annuity fund.  Old Mutual advised 
you that no benefits would be payable to you prior to the age of 55.  

 
[6] You left the service of the Municipality in January 2003. 
 
Complaint 
 
[7] Your complaint concerns the failure of the Municipality to register you as a 

member of the SALA Pension Fund, and instead to place you with a 
retirement annuity fund, without your consent. You want your former 
employer to register you as a member of the SALA Pension Fund for the 
full period of your employment with the Municipality, which will then allow 
you to be paid a withdrawal benefit. You do not want to wait until the age 
of 55 to be paid from the retirement annuity fund, administered by Old 
Mutual, and request that I order the release of these funds immediately.  

 
The Municipality’s response 
 
[8] Notwithstanding numerous attempts by my office the Municipality has 

elected not to respond to your complaint in writing.  
 
[9] Municipal staff, dealing with human resource matters, advised my 

assistant telephonically on a few occasions that you had elected to invest 
in a retirement annuity fund.  

 
Response by Old Mutual, administrators of the SALA Pension Fund 
 
[10] Old Mutual advised my assistant on 23 February 2006 that the Blue Crane 

Route Municipality is an “employer” for purposes of the rules of this fund. 
 
[11] Old Mutual confirmed that you were not registered as a member of the 

SALA Pension Fund.  
 
Determination and reasons therefor  
 
[12] From the evidence before me my assistants have made more than 10 

attempts to obtain a written response from the Municipality, but without 
any success. This lack of co-operation is totally unacceptable. It has 
resulted in inordinate delays in resolving this matter and created 
unnecessary time-consuming work for my staff, not to mention the 
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dismissive attitude it conveys towards this office and one of its former 
employees. My assistant requested the Municipality to submit proof that 
you had been given the option to invest in a retirement annuity fund and 
that you had elected to do so. However, although this was requested over 
a period of several months, from November 2005 to February 2006, no 
correspondence has been received from the Municipality.  

 
[13] As the Municipality failed to co-operate in this regard, this office made 

direct contact with Old Mutual, which subsequently forwarded a copy of 
the proposal form, in terms of which a retirement annuity policy was 
established for you. This form was signed by you on 15 July 1996, 
indicating that the setting up of the retirement annuity policy was 
sanctioned by you. Old Mutual reacted to the instructions given to it, and 
that was to establish a retirement annuity for you.  

 
[14] Furthermore, you have failed to show that you ought to have been a 

member of the SALA Pension Fund.  
 
[15] In terms of the Income Tax Act, 1962, a member may not withdraw from a 

retirement annuity fund prior to the age of 55. This legislative provision has 
been reflected in the rules of the South African Retirement Annuity Fund. 

 
[16] Section 13 of the Act sets out the binding force of the rules. As the 

Supreme Court of Appeal stated in Tek Corporation Provident Fund and 
Others v Lorentz [2000] 3 BPLR 227 (SCA) at paragraph [28] the trustees 
may only do with the fund’s assets what is set forth in the rules.  Thus, if 
what they propose to do is not within the powers conferred on them by the 
rules, they may not do it. I am therefore unable to direct release of the 
funds to you in contravention of the rules.  

 
[17] In the result, your complaint cannot succeed and the file is hereby closed.  
 
 
Dated at Cape Town on this the               day of                                  2006.  
 
Yours faithfully 
 
 
 
 
 
Vuyani Ngalwana 
Pension Funds Adjudicator 


