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Please quote our ref: PFA/FS/5565/05/CN 
 

 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT, 24 OF 1956 (“the Act”): SJ SMITH v FREE STATE MUNICIPAL 
PROVIDENT FUND; NATIONAL FUND FOR MUNICIPAL WORKERS 
RETIREMENT FUND & MALUTI-A-PHOFUNG MUNICIPALITY  
 
Introduction 
 
[1] This complaint relates to the termination of membership of two retirement 

funds, which was necessitated by the transfer, by reason of Ministerial 
intervention, of the employment contracts of the members participating 
therein from a local authority to a provincial government department.    

  
[2] The complaint was received by this office on 23 September 2005, and a 

letter acknowledging receipt thereof sent to you on the same date.  
Furthermore, letters were dispatched to the respondents requesting them 
to submit their responses to the complaint by no later than 20 October 
2005.  The responses were received on 20 October, 21 October and 7 
November 2005, and were subsequently forwarded to you for a reply. No 
reply has been received from you.  

 
[3] After considering all the written submissions before me, I consider it 

unnecessary to hold a hearing in this matter. My determination and the 
reasons therefor are set out below. 

   
The complaint 
 
[4] You are aggrieved by the compulsory transfer of your membership from 

the Free State Municipal Provident Fund (“the provident fund”) and the 
National Fund for Municipal Workers Retirement Fund (“the 2% fund”), of 
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which you were a member by virtue of being an employee of the Maluti-a-
Phofung Municipality (“the employer”), to the Government Employees’ 
Pension Fund (”the government fund”). 

  
[5] Specifically, you are not satisfied with the refusal of the provident fund to 

transfer your fund value to the government fund, rather than pay it out to 
you as a lump sum or allow you to remain in the fund as a deferred 
member.  You are of the view that if you remain as a deferred member, 
you will be prejudiced as it is highly likely that the provident fund will 
achieve minimal growth. According to you, the cash option also has 
adverse tax implications for you.  You also contend that the termination of 
your employment should be regarded as a retrenchment, and the fund 
should thus pay you the more generous retrenchment/redundancy benefit. 

  
The responses 
The 2% fund’s response 
 
[6] On behalf of the 2% fund, it is stated that the fund was established by the 

bargaining council for local government, SALGA, for employees working 
within local government.  It is further stated that the fund was established 
as a top-up fund to enhance the death and disability benefits of the local 
government employees. 

  
[7] In light of the termination of your employment within the local government 

sphere, so the argument goes, the fund is compelled by its rules and by 
the applicable legislation to pay you a resignation benefit. 

 
The provident fund’s response 
 
[8] The provident fund states that in light of the transfer of your employment 

contract from the local authority to the provincial government, the local 
authority ceased to make contributions on your behalf to the fund. It further 
states that as you had, with effect from 31 May 2005, ceased to be an 
employee of a local authority, you are not eligible to be a member of the 
fund and are entitled to payment of your withdrawal benefit.  According to 
the provident fund, its rules allow for deferred membership but not for the 
transfer of members’ benefits out of the fund into another pension fund 
organization.  

 
[9] In a letter dated 22 January 2007, the fund states that it has paid you a 

nett withdrawal benefit amounting to R414 535.05 in terms of rule 34(1). In 
response to a written query from my Senior Assistant Adjudicator, the 
provident fund, in an e-mail dated 8 February 2007, states that you were 
not eligible for a retrenchment/redundancy benefit as provided for in rule 
34(2) because you had not been retrenched but had been transferred by 
Ministerial intervention to another employer. 
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The employer’s response 
 
[10] The employer submits that your complaint has no bearing on it as you 

have neither made any allegations nor asked for any relief against it. 
 
Determination and reasons therefor  
 
The nature of the termination of the employment contract 
 
[11] The nature of the termination of your employment, insofar as it impacts 

upon the category of benefit payable to you, is an employment law issue. 
As such it falls outside my jurisdiction: (see Armaments Development & 
Production Corporation of SA Ltd v Murphy N.O & Others [1999] 11 BPLR 
227 (C), at paragraphs 19-23).  Thus, the aspect of your complaint dealing 
with whether, under the circumstances of the termination of your 
employment, you are entitled to a resignation benefit in terms of rule 34(1) 
or to a retrenchment/redundancy benefit in terms of rule 34(2) cannot be 
dealt with in this determination. 

   
[12] The presiding Judge, Acting Judge Josman, in the Armaments case held 

that disputes of this nature ought to be referred to the CCMA. It might be 
in your interests to do so.  

 
Jurisdiction over the 2% fund 
  
[13] The National Fund for Municipal Workers Retirement Fund was 

established by means of an industrial council agreement entered into in an 
industrial council in terms of the Labour Relations Act of 1956, which 
agreement was published by the Minister of Manpower by notice in the 
Government Gazette (GG No..10843 dated 31 July 1987) in terms of 
section 48(1) of the Labour Relations Act of 1956. 

   
 
[14] The fund is a so-called “2% fund” in that it provides a top-up of the death 

and disability benefits payable to local government employees. 
Participating local authorities contribute a maximum of 2% of the total 
remuneration of all the members who must contribute to the fund, while 
the members may make a monthly contribution equal to the local 
authority’s contribution.  Additional members’ contributions over and above 
the 2% are allowed so as to enhance the members’ retirement benefits.  

 
[15] By virtue of its establishment, the fund is a “bargaining council fund”. 

Section 2(1) of the Pension Funds Act excludes the provisions of that Act 
from applying to such funds. Bargaining councils by their nature represent 
the centrepiece of the system of bargaining fostered by the Labour 
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Relations Act. While collective Agreements may be the product of 
bargaining, they are undoubtedly binding in law and enforceable through 
the legal process. Consequently, any dispute over the interpretation or 
application of a collective agreement is a rights dispute for resolution by 
the bargaining council concerned.  

 
[16] Thus, any complaint in respect of a bargaining council fund falls to be 

determined or resolved in terms of the dispute resolution provisions of the 
collective bargaining agreement of that bargaining council. If it is so that 
the law as it stands excludes bargaining council funds from the jurisdiction 
of this office, then I cannot clothe myself with a jurisdictional mantle which 
I otherwise do not have in terms of the law.   

 
[17] In the result, I do not have the jurisdiction to determine your complaint 

against the 2% fund. It might be in your interests to refer this aspect of the 
complaint to the South African Local Government Association, which can 
be contacted at: P.O. Box 14 BLOEMFONTEIN, Fax: 051-430 8250. 

 
Membership of, and transfers out of, the provident fund   
 
[18] In terms of the provisions of Rule 24, membership of the fund is open to 

“employees”, who are defined as persons employed by a local authority. 
The rule further provides that a member who leaves the service of a local 
authority will cease to be a member. 

  
[19] Your employment contract with the employer was transferred to the 

provincial Department of Health, an employer which is not a local 
authority, with effect from 31 May 2005. You thus ceased to be an 
employee of a local authority from that date and also to be a member of 
the fund.  Your membership of the fund having terminated, you became 
entitled to a benefit in terms of the rules of the fund.  

 
 
 
[20] The rules of the fund are binding on the fund, its members, officials, 

shareholders and beneficiaries alike (section 12 of the Act).  By virtue of 
the binding nature of the rules, the board of trustees of the fund may not 
do anything that they are not empowered to do by the rules (Tek 
Corporation Provident Fund & Others v Lorentz [2000] 3 BPLR 227 (SCA) 
at paragraph [28]).   

 
[21] You thus could not have remained an active member of the fund after you 

ceased to be eligible for membership.  However, rule 34(5) gives members 
who have left service in terms of rule 34(1) and 34(2) the option of 
receiving deferred benefits instead of benefits in terms of those rules. The 
member may elect to receive the deferred benefits from the first day of any 
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month after attaining the age of 55 years. 
   
[22] According to the fund, the deferral option was explained and offered to 

you, but you have chosen not to take it as you claim that you are not 
satisfied with the performance of the fund’s investment portfolios.   

 
[23] Although rule 41 allows the transfer into the provident fund of a benefit 

payable to a member of another provident fund as a contribution, and of 
the transfer value of a member of another registered pension fund, there is 
no rule that allows for the transfer of the pension benefit payable to a 
member of the provident fund to another registered pension fund 
organization.  As there is no rule empowering the board of the fund to 
transfer your benefit out of the fund, the fund has no legal authority to act 
as aforesaid.   

 
[24] For the fund to purport to effect such a transfer would amount to an act 

beyond its powers.   
 
[25] In the result, the complaint cannot succeed.   
 
 
SIGNED IN CAPE TOWN ON THIS  DAY OF  2007 
 
 
Yours faithfully 
 
 
………………………………… 
VUYANI NGALWANA  
PENSION FUNDS ADJUDICATOR 
 
 
 
 
 
 


