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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 OF 1956 (“the Act”) – C VAN DER BURGH (“the complainant”) v 
ESKOM PENSION AND PROVIDENT FUND (“the first respondent”) & 
ESKOM HOLDINGS LIMITED (“the second respondent”) 
 
1. Introduction 
 
1.1 This matter relates to the first respondent’s refusal to pay the complainant, 

who has reached early retirement age but not the normal retirement age, a 
withdrawal benefit when she resigned from the service of the second 
respondent. 

 
1.2 The complaint was received by this tribunal on 16 February 2006. A letter 

acknowledging receipt of the complaint was sent to the complainant on      
24 February 2006. On the same date letters were dispatched to the 
respondents giving them until 17 March 2006 to submit their respective 
responses to the complaint. A response was received from the second 
respondent on 3 March 2006 and from the first respondent on 13 March 
2006. On 16 March 2006 copies of the responses were sent to the 
complainant for a reply by 23 March 2006. A reply was received from the 
complainant on 23 March 2006. 

1.3 On 6 July 2006 a copy of the complainant’s reply was sent to the first 
respondent for a response within 7 days of the date of receipt. A further 
response was received from the first respondent on 13 July 2006. On 3 
August 2006 a copy of the response was sent to the complainant for a 
reply by 10 August 2006. A further reply was received from the 
complainant’s attorney on 24 August 2006. On 11 October 2006 a copy of 
the complainant’s further reply was sent to the first respondent for a 
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response by 18 October 2006. A copy of the response was sent to the 
complainant’s attorney on 8 November 2006 and they were requested to 
submit a response thereto by 15 November 2006. A response was 
received on 15 November 2006. 

 
1.4 Subsequent to considering the written submissions before this tribunal, it 

is unnecessary to hold a hearing in this matter. The determination and 
reasons therefor follow. 

 
2. The background facts 
 
2.1 The complainant was employed by the second respondent until 31 July 

2006 when she resigned from its service. By virtue of her employment she 
joined the first respondent until she exited it in July 2006.  

 
2.2 On 27 January 2006, prior to the complainant’s decision to resign, she 

requested the second respondent’s human resources department, via 
electronic mail, to provide her with her projected pension benefit payable 
at normal and early retirement and a withdrawal benefit payable at 30 April 
2006. The second respondent was only able to provide the complainant 
with her projected retirement benefit because it was alleged that the first 
respondent’s rules and the Income Tax 58 of 1962 (“the Income Tax Act”) 
do not allow a member of pensionable age to receive a withdrawal benefit 
when they exit the first respondent.  

 
2.3 A similar request as in paragraph 2.2 above was sent to the principal 

officer of the first respondent on 14 February 2006. However, the 
complainant only requested her projected withdrawal benefit as at            
31 March 2006 and 30 April 2006 respectively. The complainant did not 
receive a reply from the principal officer.  

 
2.4 When the complainant exited the first respondent it became liable to pay 

her a pension benefit as prescribed in terms of its rules. The first 
respondent allegedly wanted to pay the complainant an (early) retirement 
benefit because she has attained the pensionable age. The complainant 
was 63 years and 7 months old when she exited the first respondent. 

 
2.5 The complaint refused to accept payment of the retirement benefit, stating 

that she is entitled to her withdrawal benefit from the first respondent.  
3. The complaint 
 
3.1 When the complaint was submitted to this tribunal the complainant, who 

has since resigned, was still in the service of the second respondent. At 
the time of lodgment the complainant was dissatisfied with the first 
respondent’s failure to provide her with her projected withdrawal benefit 
that would be payable at 31 March 2006 and 30 April 2006. 
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3.2 The complainant is also dissatisfied with the first respondent’s decision to 

pay her an early retirement benefit as oppose to a withdrawal benefit when 
she resigned from the service of the second respondent in April 2006. The 
complainant states that there is nothing in the rules of the first respondent 
which stipulates that a member who has reached the pensionable age 
may not receive a withdrawal benefit when they resign from the service of 
the second respondent.  

 
3.3 The complainant is also concerned that the first respondent will not pay 

her the value of her pension benefit, amounting to R493 890.00, which is 
referred to in annexure A of the first respondent’s response as the “fair 
value” and “minimum individual reserve” but that it will pay her the 
“accumulated contribution” of R164 324.74. 

 
3.4 The complainant requests a letter from the first respondent confirming that 

she will be paid a gross withdrawal benefit of R493 890.00.   
 
4. The response 
 
4.1 The first respondent’s response 
 
4.1.2 The first respondent states that it never refused to provide the information 

which the complainant requested via electronic mail. According to the first 
respondent the complainant’s request was put in a queue by its helpdesk 
section in order for it to be processed. The first respondent further states 
that the information was provided to the complainant on 2 March 2006. 

 
4.1.3 As regards the type of benefit to be paid, the first respondent states that it 

is a registered pension fund organisation in terms of the Act and approved 
as such by the South African Revenue Service (“SARS”) in terms of the 
Income Tax Act. The first respondent states that as a result of its tax 
approval status, both the member’s and second respondent’s contributions 
to it are tax deductible. According to the first respondent the Income Tax 
Act provides that one of SARS’s conditions for tax approval is that the 
pension fund organization should be established “for the purpose of 
providing annuities for employees on retirement from employment …”  

 
4.1.4 The first respondent states further that in terms of its rules normal 

retirement age is 65 while early retirement can be taken from the age of 
55. According to the first respondent this implies that, in terms of the rules 
and the Income Tax Act, members between the ages of 55 and 65 qualify 
for early retirement. The first respondent further states that if it pays a 
lump sum benefit such as a withdrawal benefit to a member who has 
attained early retirement age, it will be in contravention of one of SARS’s 
conditions for its approval in terms of the Income Tax Act. According to the 
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first respondent SARS has allegedly indicated that they will withdraw its 
tax approval status if it does make lump sum payments to members who 
have reached their retirement age.  The first respondent alleges that the 
withdrawal of its tax approval status will be prejudicial to the majority of the 
remaining members.  

 
4.1.5 The first respondent states that SARS has issued General Note 4/1995 

(‘GN4’) providing guidelines to pension fund organisations as regards the 
payment of benefits to members who are nearing retirement but choose to 
resign from the service of the participating employer. According to the first 
respondent if it wants to ensure its continued tax approval status, it has an 
obligation to comply with GN4. In support of its averment the first 
respondent refers to the unreported ruling of J Abt v Nedcor Defined 
Contribution Provident Fund and Others (PFA/GA/1016/2005/LCM) where 
it was allegedly stated by this tribunal “that rule provisions are always 
subject to the provisions of the Act….”  

 
4.1.6 According to the first respondent in order to give effect to GN4 it requires 

that a member, aged 55 years or older and who resigns from the service 
of the second respondent, furnish it with reasons for his/her forthcoming 
resignation. The first respondent states that if a member’s reasons are to 
take up employment with another employer, he/she will be requested to 
submit a copy of his/her contract of employment. The first respondent 
further states that if the member is indeed resigning to take up new 
employment with another employer it will be considered to be a “genuine 
resignation” for the purposes of GN4 and the member, if he or she so 
chooses, would be paid a resignation benefit. According to the first 
respondent this scenario will not be considered a violation of the 
conditions imposed by the Income Tax Act for its continued tax approval 
status. 

 
4.1.7 The first respondent essentially avers that its authority to conduct the 

enquiry as set out in paragraph 4.1.6 supra is derived from rules 24 and 
31. The first respondent states that while rule 24 does not expressly 
prohibit members who are 55 years or older from resigning,  the rule does 
envisage that these members, who are required to retire, might have 
special circumstances such as in the case of members who take up 
employment with another employer. Thus, the rules do not prohibit all 
resignations in respect of members who are 55 years or older, but only 
prohibits retirements that are disguised as resignations. However, the first 
respondent further states that if, it is found in terms of rule 31 that the 
resignation by a member who is 55 years or older is not a “genuine 
resignation” it will explain its findings to that member and instruct the 
second respondent to complete the appropriate form in order to process 
payment as a retirement benefit.  
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4.1.8 As regards the complainant’s position, the first respondent states that it 
has not received a withdrawal notification form from her. However, it did 
receive a letter from LA Herring of Auto King indicating that the 
complainant was offered a half-day position. According to the second this 
letter does not constitute a contract of employment. Furthermore, the first 
respondent avers that taking up a half-day position, after resigning from 
full-time employment, is indicative of an intention to retire. The first 
respondent states that this is a relevant factor to consider in terms of GN4.  

 
4.1.9 The first respondent states that it would appear that the complainant 

prefers to receive a perceived higher cash lump sum which is payable on 
resignation as opposed to taking an early retirement, which will only entitle 
her to a maximum one-third cash lump sum.  

 
4.1.10 Lastly, the first respondent states that the trustees acted in its best interest 

when it refused to pay a resignation benefit to the complainant because if 
they did so it would have been contrary to GN4 and SARS would withdraw 
its tax approval status. Furthermore, the first respondent avers that its 
conduct falls within the purpose for which pension fund organizations have 
been established.   

 
4.2 Second respondent’s response  
 
4.2.1 The second respondent states that it did provide the complainant with the 

information that she requested on 27 January 2007.  
  
5 Determination and reasons therefor 
 
5.1 Complaint in respect of the projected withdrawal benefit at 31 March 2006 

and 30 April 2006  
 
5.1.2 The complainant has advised this tribunal in her reply that the information 

she requested was given to her by the respondents. In the circumstances, 
this part of the complaint has fallen away. 

 
5.2 Complaint in respect of the type of benefit that is payable by the first 

respondent  
 
5.2.1 The rights, duties and the benefit entitlement of the members of a pension 

fund will always be confined to that which is prescribed in its registered 
rules. Put differently, the rules determine the right or a member’s benefit 
entitlement regardless of the action or attitude of a functionary such as the 
participating employer, the board of trustees or the administrator (see 
section 13 of the Act, Tek Corporation Provident Fund & Another v Lorentz 
[2000] 3 BPLR 227 (SCA) at 239D-E and Mostert NO v Old Mutual Life 
Assurance Company (SA) Ltd [2001] 8 BPLR 2307 (SCA) at paragraph 
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[30]). Thus, by virtue of the binding nature of the rules, the trustees, the 
members, the employer and any service provider such as the 
administrator of the first respondent may only do that which is set forth in 
the rules. Put differently, the trustees’ authority needs to be determined 
with reference to the fund rules.  

 
5.2.2 The computation and payment of an early retirement benefit is provided 

for in rule 24, which provides as follows: 
 

“Notwithstanding the provisions of rule 23, a MEMBER may retire from the 
SERVICE after attaining the age of 55 years, in which case he shall be entitled, 
as from the date of his retirement, to a PENSION in respect of his 
PENSIONABLE SERVICE to the date of retirement calculated in terms of rule 22 
reduced by thirteen-fortieths of one percent for each month by which the period 
from the date of his retirement to the date on which he would have attained the 
PENSIONABLE AGE exceeds twenty-four months.”  

 
5.2.3 The first respondent’s submission that rule 24 compels members who are 

older than 55 years to go on early retirement as opposed to resigning from 
the service of the second respondent is without merit. The rule merely 
provides such a member with the option of going on early retirement and 
receiving a monthly pension as opposed to taking a lump sum withdrawal 
benefit.  

 
5.2.4 The computation and payment of a withdrawal benefit is provided for in 

rule 30(1). It reads as follows: 
 

   “Subject to the provisions of subsection (2), if a MEMBER resigns voluntarily from 
the SERVICE before attaining the PENSIONABLE AGE, or leaves the SERVICE 
for any reason other than those detailed elsewhere in these rules, he shall, 
subject to the provisions of rule 41, be entitled to a benefit equal to the amount of 
his ACCUMULATED contributions; provided that if he became a MEMBER on or 
after 1 June 1970, the benefit shall be paid six months after the date of leaving 
the SERVICE. The BOARD may, in their absolute discretion, pay the benefits 
within a shorter period. 

                    (emphasis added) 

 
5.2.5 In turn “Pensionable age” is defined in rule 2, to mean the following: 
 

“a MEMBER’S age at the end of the month in which he attains the age of 65 
years.” 

 

5.2.6 Rule 30(1) provides in clear and unambiguous terms that any member 
who resigns voluntarily from the service of the second respondent before 
attaining the pensionable age of 65 shall be entitled to a benefit equal to 
the amount of his or her accumulated contributions. Rule 30(1) is of a 
peremptory nature, which means that if the member resigns from service 
before attaining 65 years of age, the first respondent has no choice in the 
matter but to pay the member the prescribed withdrawal benefit.  
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5.2.7 There is nothing in rules 24 and 30(1) that gives the slightest indication 
that they were amended to the extent that they incorporated GN4. It 
should be borne in mind that it does not matter how noble the objective of 
GN4 is, because if it is not incorporated into the rules of the first 
respondent neither the trustees nor the members are bound by it. As this 
tribunal has indicated in paragraph 5.2.1 supra, a pension fund and its 
members can only do that which is contained in its registered rules and 
the Act. 

 
5.2.8 Furthermore, this tribunal is satisfied that the first respondent’s averment 

that rule 31 authorises it to investigate whether a resignation by a member 
who is 55 years or older is a “genuine resignation” is also without merit.  

 
5.2.9 Rule 31 reads as follows: 
 

“If any doubt arises in any particular case in respect of or to which rules 28, 29 
and 30 apply, the decision of his EMPLOYER shall be final and binding upon the 
MEMBER and the FUND.”  

 
5.2.10 Rule 31 merely deals with the situation where there is doubt about the 

circumstances under which a withdrawal benefit might become payable 
namely, retrenchment (rule 28), dismissal (rule 29) and resignation (rule 
30). The rule provides further that the decision of the second respondent, 
not that of the first respondent as it alleges, regarding the circumstances 
under which a withdrawal benefit becomes payable is final and binding on 
the member and the first respondent. In short, what this means is that rule 
31 does not confer on the second respondent any right to decide whether 
the complainant may take a withdrawal benefit or an early retirement 
benefit. 

 
5.2.11 While GN4, or general notes in general, convey SARS’s view on a 

particular aspect relating to taxation it does not have the force of law and 
as such is not enforceable by a pension fund organisation. GN4, or that 
which it aims to achieve, can only be enforced by the first respondent if it 
was incorporated into the rules by means of an amendment and it was 
approved by the Registrar of Pension Funds. As it is, the trustees of the 
first respondent did not propose an amendment of the rules to the extent 
that it incorporates GN4.    

 
5.2.12 Taking into account the contents of the preceding paragraphs, the first 

respondent has no authority to refuse to pay the complainant a withdrawal 
benefit because she resigned from the service of the second respondent 
at the age of 63. The complainant had not attained the pensionable age of 
65 when she resigned from the service of the second respondent in July 
2006. Thus, the complainant qualified for the payment of a withdrawal 
benefit. Furthermore, the first respondent does not have the authority in 
terms of the rules to insist that the complainant should take an early 
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retirement benefit as oppose to a withdrawal benefit. 
 
5.2.13 Notwithstanding the above, this tribunal is also satisfied that the first 

respondent did not prove on a balance of probabilities that the 
complainant’s resignation is not a “genuine resignation”. The first 
respondent avers that the complainant’s decision to resign from full time 
employment in order to take up a half day position is indicative of the fact 
that the complainant’s resignation is not a “genuine”. The contrary view to 
the first respondent’s argument is also true, namely that it can also be 
indicative that the complainant’s resignation is a “genuine resignation” 
because she has registered as a “Flexi-worker” at LogicalOptions Staffing 
(Pty) Limited trading as Kelly. Furthermore, the complainant completed her 
first assignment with Eskel Jawitz Real Estate on 20 September 2006. 

 
5.2.14 In terms of paragraph 1 of the Second Schedule to the Income Tax Act 

“retire” in relation to a member of a pension fund means to retire from 
employment and to become entitled to the payment of an annuity. GN4 
also refers to the definition of “retire”. Thus, considering the contents of the 
preceding paragraph and the definition of “retire” it is clear that the 
complainant did not retire from the service of the second respondent but 
merely left the service of the second respondent to take up other 
employment albeit on a temporary or contract basis.  

 
5.2.15 In the result, the order of this tribunal is as follows: 
 

5.2.15.1 The first respondent is directed to compute the complainant’s 
early retirement benefit and withdrawal benefit in terms of rules 
24 and 30 respectively and to advise the complainant and this 
tribunal as regards the value of the respective benefits within 2 
weeks from the date of this determination; 

 
5.2.15.2 The complainant is directed to make a selection as regards the 

type of benefit she wishes to receive within 2 weeks of the date 
of receiving the computation of the benefits in paragraph 
5.2.15.1 above and to advise the respondents thereof; 

 
5.2.15.3 The second respondent, with the co-operation of the 

complainant, is directed to complete and submit the relevant 
notification form to the first respondent within 2 weeks after 
being notified by the complainant of her election in terms of 
paragraph 5.2.15.2 above; and 

 
5.2.15.4 The first respondent is further directed to pay the complainant a 

benefit as per her selection in 5.2.15.2 above less any 
deductions in terms of sections 37A and 37D of the Act, plus 
interest thereon at the rate prescribed in section 2 of the 
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Prescribed Rate of Interest Act 55 of 1975 reckoned from           
1 August 2006 until the date of final payment, within 4 weeks 
from the date of fulfillment of the provisions of paragraph 
5.2.15.3 above. 

 
SIGNED AT JOHANNESBURG ON THIS THE     DAY OF      2007 
 
Yours faithfully  
 
 
 
 
Mamodupi Mohlala 
PENSION FUNDS ADJUDICATOR  
 


