
 
 

IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR  

(HELD IN CAPE TOWN) 

                  

                                                          CASE NO: PFA/WE/7499/2006/NVC 

In the complaint between: 

  

W DU PLESSIS                Complainant                                                     

                                                                                           

 and  

  

CENTRAL RETIREMENT ANNUITY FUND     First Respondent 

  

SANLAM LIFE INSURANCE LIMITED    Second Respondent 

   

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24 OF 1956 (“the Act”) 

 

 

Introduction 

 

[1]      This complaint concerns the value of the complainant’s interest in her 

          former husband’s pension fund, in terms of the divorce order, as well as the 
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         date of accrual thereof.   

 

 

[2] The parties are as cited above. The complaint was received on 28 February 

2006 and a letter acknowledging receipt thereof was sent to the complainant 

on 8 March 2006. On 30 June 2006 letters were dispatched to the 

respondents requesting them to submit responses to the complaint by 24 July 

2006. The first respondent’s response was received on 7 July 2006. On 21 

July 2006 the response was sent to the complainant for a reply by 18 August 

2006. Her reply was received telephonically on 16 August 2006. After 

considering the written submissions it is considered unnecessary to hold a 

hearing in this matter.  

 

The complaint 

 

[3] The complainant and her ex-husband, Mr V du Plessis, were divorced on 17 

August 1999. In terms of the court order she was entitled to one half of the 

pension interest as at the date of divorce in respect of two underlying 

policies in the fund. According to the policy documents the maturity dates 

were in January 2001 and August 2001 respectively. However, Mr du Plessis 

decided, without consulting her, to defer the maturity dates to 22 October 

2005.   
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[4] The complainant claims that she was entitled to receive the benefit in 2001, 

in accordance with the initially elected maturity dates. She contends that if 

she had been paid the benefit in 2001 she would have invested it and gained 

interest on it, whereas she received no growth on the benefit when she 

eventually received it.  

 

[5] In 2005 (exact dates unknown) she received, in total, R28 387.85 from the 

first respondent, being 50% of the member’s pension interest, which was 

calculated as the total of the member’s contributions at the date of divorce, 

together with simple interest, at the rate prescribed by the Minister of Justice 

in terms of section 1(2) of the Prescribed Rate of Interest Act, 1975.  The 

complainant is aggrieved that she did not receive 50% of the values of the 

policies, which were projected respectively at R72 048.97 and R28 928.00, 

in 2001. 

 

The response 

 

[6] The first respondent states that the settlement agreement did not prohibit the 

member from deferring the maturity dates of the policies nor did it stipulate 

that the complainant would be entitled to interest should the member defer 

the maturity dates.       
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Determination and reasons therefor 

 

[7] Section 7(7)(a) of the Divorce Act, 1979, states: 

“(7) (a) In the determination of the patrimonial benefits to which the parties to any divorce                                          

 action may be entitled, the pension interest of a party shall, subject to paragraphs (b) 

 and (c), be deemed to be part of his assets.” 

      

  and Section 7(8)(a) of the Divorce Act provides that: 

“(8) Notwithstanding the provisions of any other law or of the rules of any pension fund ─  

(a) the court granting a decree of divorce in respect of a member of such a fund, may 

 make an order that –  

(i) any part of the pension interest of that member which, by virtue of 

 subsection (7), is due or assigned to the other party to the divorce action 

 concerned, shall  be paid by that fund to  that other party when any  pension 

 benefits accrue in respect of that member; 

(ii) an endorsement be made in the records of that fund that that part of the pension 

interest concerned is so payable to that other party;” 

 

 

[8] Section 7(7) deems the pension interest to be part of the patrimonial assets in 

a divorce action, while Section 7(8) stipulates how a benefit which has not 

yet accrued to the member spouse may be dealt with. These provisions 

envisage an award to the non-member spouse of any part of the member’s 

spouse’s “pension interest” calculated as at the date of divorce, but with 
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effect from a future date when the pension benefit accrues to the member 

spouse. 

  

[9] In the present case, Mr du Plessis initially elected retirement dates in respect 

of the two policies in January 2001 and August 2001 respectively, but 

decided to defer his retirement to October 2005 in both instances. In terms of 

the definition of “retirement date” in the rules of the first respondent, Mr du 

Plessis was entitled to defer his retirement date to any date, the latest 

possible anticipated maturity date being the date of his seventieth birthday.   

By reason of his retirement he ceased to be a member of the first respondent 

and the benefit in the first respondent consequently accrued to him.    

 

[10] Notwithstanding the non-member spouse’s entitlement as at the date of 

divorce, she does not become a part owner of the relevant policies or of the 

un-accrued pension benefits. She does not replace the member spouse as a 

member of the fund, and cannot therefore deny the member spouse his right 

to postpone the initially agreed upon maturity dates of the policies. (See Old 

Mutual Life Assurance Company (SA) Limited and Another v Swemmer 

[2004] 4 BPLR 5581 (SCA) at paragraph [23].)   

 



 6 

[11]   The complainant’s grievance that the first respondent was obliged to pay her 

 portion of the pension interest at the initially selected retirement dates in 

 2001 cannot succeed.  

 

[12]   The second grievance pertains to the amount the complainant was entitled to 

 receive. “Pension interest” is defined in section 1 of the Divorce Act as 

 follows: 

 

 “pension interest”, in relation to a party to a divorce action who –  

 

 “(a)    … 

 (b) is a member of a retirement annuity fund which was bona fide established for the purpose             

  of  providing life annuities for the members of the fund, and which is a pension fund, means 

  the total amount of that party’s contributions to the fund up to the date of the divorce,                 

  together with a total amount of annual simple interest on those contributions up to that date, 

  calculated at the same rate as the rate prescribed as at that date by the Minister of Justice in  

  terms of section 1(2) of the Prescribed Rate of Interest Act 1975 (Act No. 55 of 1975), for            

  the purposes of that Act.” 

 

[13] According to the complainant she received R28 387.85 in total. The first 

respondent states that the complainant’s share was based on the member’s 

total contributions, plus simple interest, up to the date of divorce, as set out 

in the above definition. She is not entitled to any other benefits than those 

prescribed in the Act, and certainly not to a portion of the projected values of 



 7 

the policies.   Moreover, there is no provision in the relevant sections of the 

Act for the pension fund concerned to be ordered to pay to the non-member 

spouse interest or capital growth on the portion of the pension interest 

allocated to that spouse from the date of divorce to the date of eventual 

payment. The issue raised by this aspect of the complaint is presently 

receiving attention from the legislature in view of the erosion of the value of 

the non-member spouse’s share, which is of particular concern in instances 

where the non-member spouse has to wait for a long period of time before 

the benefit accrues to him/her. However, at this time prior to the legislative 

amendment, this aspect of the complaint cannot succeed either.  

 

Relief 

 

[14] The complaint is dismissed.  

 

DATED AT CAPE TOWN ON THIS          DAY OF                                       2007. 

 

 

MAMODUPI MOHLALA 

PENSION FUNDS ADJUDICATOR  
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Appearances 

None of the parties represented.              


