
 

IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

(HELD IN JOHANNESBURG) 

                                                                CASE NO: PFA/GA/18011/2007/FM  

                                                                                 

In the complaint between: 

DUMISA HUMPHREY MVINJELWA                                           Complainant 

 

and  

 

ALLIED PUBLISHING LIMITED                                                First Respondent 

 

ALLIED PUBLISHING PROVIDENT 

FUND                                                                                     Second Respondent 

 

OLD MUTUAL LIFE ASSURANCE  

COMPANY (SA) LIMITED                                                     Third Respondent 

 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24, 1956 (“the Act”)  

 

 



 Page 2

1. Introduction 

 

[1.1] The complaint concerns the alleged unlawful deduction by the second and the third 

respondents of certain monies from the complainant’s withdrawal benefit on the 

complainant leaving the service of the first respondent and withdrawing from the 

second respondent in May 1999.   

 

[1.2] The complaint was received by this office on 3 September 2007. A letter 

acknowledging receipt of the complaint was sent to the complainant on 2 October 

2007. On the same date a letter was dispatched to the third respondent giving it until 

2 November 2007 to file a response to the complainant’s complaint. A response 

dated 10 October 2007 on behalf of the first and second respondents was received 

from the first respondent on 12 October 2007. No response was received from the 

third respondent. On 7 November 2007 a letter was addressed to the complainant 

giving him until 21 November 2007 to file a reply to the response. A reply dated 15 

November 2007 was received from the complainant on the same date. After 

reviewing the submissions filed of record, it is considered unnecessary to hold a 

hearing. The determination and reasons therefor appear below. 

 

[1.3] Save for setting out only those essential facts that are pertinent to the issues raised 

herein, the tribunal shall not burden this determination by repeating the background 

facts as these are well-known to the parties. 

 

2. Facts in brief 

 

[2.1] The complainant was a member of the second respondent during the tenure of his 

employment with the first respondent until his dismissal by and/or resignation from 

the first respondent and his exit from the second respondent in 1 May 1999. 

 

[2.2] The third respondent is the administrator of pension funds approved as such by the 
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registrar of pension funds in terms of section 13B of the Act and administered the 

second respondent during the period of the complainant’s membership of the 

second respondent. 

 

[2.3] On the termination of the complainant’s service with the first respondent, the 

complainant became entitled, in terms of the rules of the second respondent, to a 

withdrawal benefit payable by the second respondent. 

 

[2.4] The third respondent, in its capacity as the administrator of the second respondent, 

deducted an amount of R6 404.97 from the complainant’s withdrawal benefit and 

paid this amount to the first respondent. 

 

[2.5] The deduction of the amount of R6 404.97 from the complainant’s withdrawal 

benefit by the second and third respondents now forms the subject-matter of this 

complaint. 

 

3. Complaint 

 

[3.1] The complainant is aggrieved by the deduction of the said amount from his benefit. 

It is the complainant’s contention that the amount deducted was never received by 

him. 

 

[3.2] The complainant asserts that his withdrawal benefit was appropriated by the first 

respondent as a result of the loss of the first respondent’s motor bike which got 

stolen while in the lawful possession of the complainant and during the course and 

within the scope of the complainant’s employment with the first respondent. 

 

[3.3] It is the complainant’s further assertion that he had compensated the first 

respondent for the loss of the motor bike by making monthly payments of R200.00 

during the duration of his employment. The complainant further states that the first 
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respondent was, in any event, compensated by its insurers for the loss of the motor 

bike. 

 

[3.4] In his reply to the response, the complainant unequivocally denies any 

indebtedness to the first respondent. He further denies that he made a loan of any 

nature from the first respondent. In his own words, the complainant states: “It is 

illegal to take my money in that way. I was paying for a motorbike, not for 

loan/houseloan. I don’t even have a house”(sic).  

 

[3.5] The complainant seeks the adjudicator to make an order directing the respondents 

to effect payment of the complainant’s withdrawal benefit in the amount of R6023.92 

together with interest. 

 

4. Response 

 

[4.1] In its response the first respondent avers that following a disciplinary enquiry held in 

October 1998, the complainant was found guilty of negligence in respect of the loss 

of a motorcycle belonging to the first respondent on the complainant’s premises. 

The complainant agreed to reimburse the first respondent, it is further averred, an 

amount of R11 000.00 being the book value of such motorcycle. 

 

[4.2] It is contended that the complainant acknowledged his indebtedness to the first 

respondent and agreed to repay the amount in monthly instalments of R100.00. 

However, before the amount was fully repaid, it is further contended, the 

complainant absconded from employment whereafter the first respondent claimed 

from the second respondent payment of the amount of R8 149.72 in accordance 

with the admission of liability signed by the complainant. 

 

[4.3] The first respondent states that the complainant’s withdrawal benefit to the value of 

R6 023.92 was then paid by the third respondent to the first respondent to cover the 
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debt owed by the complainant. 

 

[4.4] The first respondent raises the issue of prescription, albeit in passing, and submits 

that there is no compelling reason for the adjudicator to extend the period 

prescribed in section 30I of the Act. 

 

5. Determination and reasons therefor 

 

[5.1] The essence of the complaint is that a dispute of fact or law has arisen in relation to 

the second respondent between the second respondent and/or third respondent, on 

the one hand, and the complainant, on the other. 

 

          Point in limine 

 

[5.2] The Pension Funds Amendment Act 11 of 2007 which came into effect on 13 

September 2007 has amended section 30I of the Act to the effect that this tribunal 

shall not investigate a complaint if the act or omission to which it relates occurred 

more than three years before the date the complaint is received by this office and 

that the provisions of the Prescription Act No 68 of 1969 relating to a debts shall 

apply in respect of the calculation of the three year period. However, it must be 

noted that although this determination is signed after the 13 September 2007, the 

new amended section 30I is not applicable on the ground that this complaint was 

lodged with this office before the effective date being 13 September 2007. In 

addition the new section 30I has no retrospective effect hence it is inapplicable in 

this matter. 

 

[5.3]   Although the tribunal considers the provisions of Chapter 3 of the Prescription Act 

68, of 1969 not to be of application in proceedings before this tribunal (see 

Nyanyeni v Illovo Sugar Pension Fund and Another [2004] 11 BPLR 6249 (PFA) at 

paragraphs [16] to [19], there is nevertheless the issue of time-barring in terms of 
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section 30I of the Act which provides for certain time-limits with regard to the lodging 

of complaints. The section reads: 

 

“(1) The Adjudicator shall not investigate a complaint if the act or omission to which it  

relates occurred more than three years before the date on which the complaint is 

received by him or her in writing. 

 

(2) If the complainant was unaware of the act or omission contemplated in subsection 

(1), the period of three years shall commence on the date on which the complainant 

became aware or ought reasonably to have become aware of such occurrence, 

whichever occurs first. 

 

(3) The Adjudicator may on good cause shown or of his or her own motion – 

 

      (a)      either before or after the expiry of any period prescribed by this Chapter,  

extend such period; [or] 

 

(b) condone non compliance with any time limits prescribed by this Chapter.” 

 

[5.4] It is clear from the complaint that the event to which it relates occurred more than 

three years before this complaint was received by or lodged at this office. The 

complainant’s benefit accrued in 1999. The complaint should have been lodged at 

the latest in 2002. The complaint was received by this office on 3 September 2007, 

more than three years out of time. Thus, the complaint is time-barred for the 

purposes of section 30I(1) of the Act. There is a good reason for a limit to be 

imposed on the time during which litigation may be launched and the Constitutional 

Court has pronounced on this. In Mahlomi v Minister of Defence 1997 (1) SA 124 

(CC), the Court said at paragraph [11]: 

 

 “Rules that limit the time within which litigation may be launched are common in our legal 

system as well as many others. Inordinate delays in litigation damage the interests of justice. 

They protract the disputes over the rights and obligations sought to be enforced, prolonging 

the uncertainty of all concerned about their affairs. Nor in the end is it always possible to 
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adjudicate satisfactorily on cases that have gone stale. By then witnesses may no longer be 

available to testify. The memories of ones whose testimony can be obtained have faded and 

become unreliable. Documentary evidence may have disappeared. Such rules prevent 

procrastination and those harmful consequences of it. They serve a purpose to which no 

exception in principle can cogently be taken.”   

        

   

[5.5] However, that the complaint has become time-barred in terms of section 30I is not 

the end of the matter as the tribunal still has a discretion to extend the three-year 

period or to condone non compliance therewith. But the complainant needs to show 

good cause to enable the adjudicator to do that. 

 

[5.6] The Supreme Court of Appeal has pronounced upon the standard that must be met 

for condonation to be granted in circumstances like these. In Melane v Santam 

Insurance Company Limited 1962 (4) SA 531 (A) the court said: 

 

 “In deciding whether sufficient cause has been shown, the basic principle is that the Court 

has a discretion, to be exercised judicially upon a consideration of all facts, and in essence it 

is a matter of fairness to both sides. Among the facts usually relevant are the degree of 

lateness, the explanation therefor, the prospects of success, and the importance of the case. 

Ordinarily these facts are interrelated: they are not individually decisive, for that would be a 

piecemeal approach incompatible with a true discretion, save of course that if there are no 

prospects of success there would be no point in granting condonation. Any attempt to 

formulate a rule of thumb would only serve to harden the arteries of what should be a flexible 

discretion. What is needed is an objective conspectus of all the facts. Thus a slight delay and 

a good explanation may help to compensate for prospects of success which are not strong. 

Or the importance of the issue and the strong prospects of success may tend to compensate 

for a long delay. And the respondent’s interest in finality must not be overlooked.”  

  

[5.7] The appropriate time for the complainant to lodge a complaint was in 1999 when it 

became apparent to the complainant that the second respondent was not paying the 

complainant his withdrawal benefit. In terms of the provisions of section 30I(1), the 

latest by which the complaint should have been lodged was in 2002. Thus a period 
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of 4 years elapsed before the complainant lodged his complaint with this tribunal. No 

explanation has been tendered by the complainant for the delay in the lodgement of 

his complaint. Neither did the complainant approach the courts for relief prior to 

lodging his complaint. However, in light of the importance of this case coupled with 

this tribunal’s view that the complainant’s prospects of success are strong, it is 

found that the period of delay of 4 years in lodging the complaint is not inordinately 

long. Furthermore, the defence of time-barring is not even raised in response by any 

of the respondents. Accordingly, it is found that there is good cause to condone 

non-compliance with the time limits. 

 

          Ad merits 

 

[5.8] In this determination this tribunal is called on to decide as to whether the 

complainant has acknowledged his indebtedness to the first respondent which 

justify the withhold of his benefit in terms of section 37D of the Act by the first 

respondent. The provisions of section 37A and section 37D of the Act are germane 

to the complainant’s situation. Section 37A reads: 

 

  “37A Pension benefits not reducible, transferable or executable 

 

(1) Save to the extent permitted by this Act, the Income Tax Act, 1962 (Act No.58 of 1962), 

and the Maintenance Act, 1998, no benefit provided for in the rules of a registered fund 

(including an annuity purchased or to be purchased by the said fund from an insurer for a 

member), or right to such benefit, or right in respect of contributions made by or on 

behalf of a member, shall, notwithstanding anything to the contrary contained in the rules 

of such a fund, be capable of being reduced, transferred or otherwise ceded, or of being 

pledged or hypothecated, or be liable to be attached or subjected to any form of 

execution under a judgment or order of a court of law, or to the extent of not more than 

three thousand rand per annum, be capable of being taken into account in a 

determination of a judgment debtor’s financial position in terms of section 65 of the 

Magistrate’s Court Act, 1944 (Act No. 32 of 1944), and in the event of the member or 

beneficiary concerned attempting to transfer or otherwise cede, or to pledge or 
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hypothecate, such benefit or right, the fund concerned may withhold or suspend payment 

thereof: Provided that the fund may pay any such benefit or any benefit in pursuance of 

such contributions, or part thereof, to any one or more of the dependants of the member 

or beneficiary or to a guardian or trustee for the benefit of such dependant or dependants 

during such period as it may determine. (my emphasis) 

 

  (2) (a)… 

 

       (b)…  

 

  (3)… 

 

        (a)… 

 

        (b)… 

 

        (c)… 

 

        (d)…”         

 

[5.9] In terms of section 37A, a pension benefit may not be reduced in any form 

whatsoever other than the limited instances as set out in the Act itself. The policy 

behind section 37A is to protect members’ pension benefits. 

 

[5.10] The purpose of section 37D1(b) is to protect the employer’s right to recover housing 

loans and to compensation for certain losses caused to the employer by the 

wrongful conduct of the member. Section 37D1(b) reads that a registered fund may: 

 

           “deduct any amount due by a member to his employer on the date of his retirement or on 

which he ceases to be a member of the fund , in respect of- 

 

(i) (aa)  a loan granted by the employer to the member for any purpose               

           referred to in section 19(5)(a); or 
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(bb) any amount for which the employer is liable under a guarantee 

furnished in respect of a loan by some other person to the member for 

any purpose referred to in section 19(5)(a), 

 

to an amount not exceeding the amount which in terms of the Income Tax 

Act, 1962, may be taken by a member or beneficiary as a lump sum benefit 

as defined in the Second Schedule to that Act; or 

               

(ii) compensation (including any legal costs recoverable from the member in a 

matter contemplated in subparagraph (bb) in respect of any damage caused 

to the employer by reason of any theft, dishonesty, fraud or misconduct by 

the member, and in respect of which- 

(aa) the member has in writing admitted liability to the employer; or 

 

(bb) judgement has been obtained against the member in any court 

including a magistrate’s court, 

 

from any benefit payable in respect of the member or a beneficiary in terms 

of the rules of the fund, and pay such amount to the employer concerned;.” 

 

 Section 19(5) (a) in turn reads that: 

 

         “A registered fund may, if the rules so permit and subject to the regulations, grant a loan to 

the member by way of investment of its funds or furnish a guarantee in favour of a person 

other than the fund in respect of a loan granted or to be granted by such other person to a 

member to enable the member- 

 

(i) to redeem loan granted to the member against security of, either a pledge by the 

member concerned to the fund of the benefit contemplated in paragraph (c) (ii), or 

immovable property which either belongs to the member or his or her spouse and on 

which a residence has been or will be erected which is occupied or, as the case may 

be, will be occupied by the member or a dependant of the member; 
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(ii) to acquire immovable property on which a residence has been or will be erected, or 

to erect a residence on immovable property in respect of which, either the member or 

his or her spouse, or the member and his or her spouse, has or have obtained 

ownership or the right to ownership through a right of occupation, for occupation by 

the member or a dependant of the member; or 

 
 

(iii) to make additions or alterations to or to maintain or repair a residence of which 

ownership or the right to ownership was obtained through a right of occupation by 

either the member or his or her spouse or the member and his or her spouse and 

which is occupied or will be occupied by the member or a dependant of the member; 

or 

 

if the right of occupation of the immovable property or residence is secured by virtue 

of the operation of any custom or law, other than an agreement of lease or similar 

temporary measure , entitling such member, or his or her dependants, to the right of 

occupation of such immovable property or residence or any specified or portion 

thereof. 

 

If these conditions are met, the fund may deduct the amount due by the 

member to the employer from the member’s benefit payable in terms of the 

rules and pay it to the employer. 

 

[5.11] The first respondent has stated that the complainant has admitted his indebtedness 

to it for the stolen motor cycle by making an acknowledgement of debt on 13 

October 1999. The alleged acknowledgement of debt is attached to the   completing 

ainant has denied having applied for a personal loan from the first respondent. It 

must be noted that in terms of the alleged loan agreement the complainant 

acknowledged to be indebted to the first respondent in the sum of R11 000.00 being 

in respect of moneys loaned and advanced to him and actually received by him 

against his signature to the agreement however, there is no evidence before this 
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tribunal to indicate that an amount of R11000.00 was actually paid by the first 

respondent to the complainant in terms of the alleged loan agreement. The alleged 

loan agreement does not even indicate the person who approved it the loan on 

behalf of the first respondent. It does not make sense as to why would the first 

respondent grant a loan to the complainant in the amount of R11 000.00 whilst the 

complainant is indebted to it for the loss of the motor vehicle valued at the same 

amount, which would result in the complainant being more indebted to the first 

respondent.  Even if this tribunal was to come to the conclusion that there was a 

loan granted to the complainant for the amount of R11000.00, this would not meet 

the requirements of section 19(5)(a) as mentioned at paragraph [5.10] in that the 

loan was not in relation of the acquisition of immovable property by the complainant. 

   

[5.13]  The first respondent has mislead the second respondent in relation to the reason as 

to why the complainant’s withdrawal benefit should be paid to it instead of the 

complainant. This is evidenced by the form completed and submitted to the third 

respondent entitled “PRIOR CLAIM BY EMPLOYER” where the first respondent has 

indicated that the complainant is indebted to it for the reasons of a house loan or a 

guarantee to a house loan, implying that the deduction and/or withholding of the 

complainant’s benefit is in terms of section 19(5)(a) read together with section 

37D(1)(b) of the Act as mentioned at paragraph [5.10] of this determination.   

 

[5.12] The requirements of section 37D have been summarized in paragraph [5.9] above. 

In casu no court judgment or admission of liability by the complainant, no matter 

how liberally one reads the loan application form signed by the complainant, has 

been obtained by the first respondent. Even if the first respondent had instituted 

legal action resulting in a judgment in its favour, this would be of little assistance in 

the present matter as the compensation had to relate to damage caused to the first 

respondent by reason of theft, dishonesty, fraud or misconduct by the complainant. 

In other words, the misconduct by the complainant had to include an element of 

dishonesty for a lawful deduction to be made in terms of section 37D.  
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[5.13] The manner in which section 37 has been framed, with section 37A creating a 

general prohibition and section 37D an exception to that prohibition means that it is 

incumbent upon the party who seeks to bring her/his case within the ambit of the 

exception to prove that she/he complies with the requirements set out in the proviso. 

This the second respondent has not done, and it has accordingly failed to discharge 

the burden to show that the deduction was lawfully made. Consequently, the 

deduction of the amount of R6 023 92 by the second respondent and the remittance 

of same to the first respondent is not lawful. 

 

[5.14] In the premises, the complainant is entitled to relief that would place him in the 

same position he would have been had the unlawful deduction not been made. 

 

6. Relief 

 

 The order of this tribunal is therefore the following: 

 

[6.1] It is declared that the second respondent’s deduction of the amount of R6 

023.92 from the complainant’s withdrawal benefit is unlawful. 

 

[6.2] The second respondent is ordered to pay the complainant R6 023.92 

together with interest thereon calculated at the rate of 15,5% per annum from 

1 June 1999 to the date of payment, within four weeks of the date of 

determination.  

 

 

 

 

DATED at JOHANNESBURG on this         day of                                          2008 
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Yours faithfully 

 

 

 

 

MAMODUPI MOHLALA 

PENSION FUNDS ADJUDICATOR 

 

 

 


