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             Please quote our reference:PFA/GA/8684/2006/RM     
 
 
Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 of 1956 (“THE ACT”): P J BRADY (“the 
complainant”) v CORPORATE SELECTION RETIREMENT FUND, 
PARTICIPATING EMPLOYER – PRESS PRODUCTS (PTY) LTD. (“first 
respondent”) AND LIBERTY GROUP LIMITED (“second 
respondent”)  

 
1.0. Introduction  
 

1.1 The complaint concerns the amount of tax deducted by the second 
respondent and paid to the South African Revenue Services 
(“SARS”) as a result of the delay in processing the complainant’s 
retirement benefit. The complainant also complains about the low 
return on interest he received while he was waiting for the payment 
of his benefit.    

 
1.2 The complaint was received by this office on 24 May 2006. A letter 

acknowledging receipt of the complaint was sent on 26 May 2006. 
On the same date letters were dispatched to the respondents giving 
them until 16 June 2006 to respond to the complaint. Responses 
from the second respondent, which is the administrator of the first 
respondent, were received on 28 July 2006 and 4 September 2006. 
These responses were forwarded to the complainant and his brief 
reply was received on 13 August 2006.  

 
1.3 After reviewing the written submissions, it is considered 

unnecessary to hold a hearing in this matter. This tribunal’s 
determination and reasons therefor appear below. 
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2.0 Factual Background 
 

2.1 The complainant was a member of the first respondent by virtue of 
his employment with Press Products (Pty) Limited (“the employer”). 
The first respondent is an umbrella fund, administered and 
underwritten by the second respondent. The employer is a 
participating employer in the first respondent. In August 2005 the 
complainant elected to take early retirement, whereafter the first 
respondent became liable to pay a retirement benefit to him. The 
second respondent was advised of the complainant’s intention to 
take early retirement in mid-August 2005. 

 
2.2 The second respondent received the complainant’s withdrawal 

notification form, together with instructions regarding the 
disbursement of the benefit, on 27 March 2006. The complainant’s 
retirement benefit was paid to him as a lump sum on 4 May 2006. 
The gross retirement benefit was R306 378.90, from which tax of 
R77 568.83 was deducted and a net retirement benefit of R228 
810.07 was deposited into the complainant’s bank account. 

 
3.0 Complaint 
 

3.1 The complainant complains that the second respondent deducted 
R77 568.83 as tax, but a later tax directive indicated a tax amount of 
R47 257.76. The greater tax amount was as a result of SARS 
demanding unclaimed benefit tax on the complainant’s retirement 
benefit in terms of SARS practice note GN35 because the benefit 
was paid after six months from the date of its accrual. The 
complainant claims the difference in the tax amounts, viz. R30 
311.07, from the second respondent. 

 
3.2 Secondly, the complainant complains that he only received interest 

of approximately R6 417.69 from the time the benefit accrued, i.e. 
31 August 2005, until the time it was paid, i.e. 4 May 2006. This 
represented a rate of return on investment of only 3% whereas the 
projected rate of return on his share of fund was between 28% and 
39%. As an adjunct to this part of the complaint, the complainant 
also avers that he did not give instructions to divert his funds into a 
money market account from 31 August 2005, which resulted in the 
lower interest rate he received. 

 
 
  

4.0 Responses  
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4.1 The second respondent advised that the issue in this complaint does 
not concern an action by the first respondent. Rather, the first 
respondent had to meet the requirements of SARS with regard to 
the accrual of benefits for income tax purposes. 

 
4.2 The employer advised the first respondent some time in August 

2005 that the complainant intended to retire from service with effect 
from 31 August 2005. In terms of rule 12.1.2 when the first 
respondent is advised of an event giving rise to a claim for benefits 
the amount accrued to the member is transferred from the portfolio it 
is invested in and placed in a money market unit trust portfolio in 
order to protect the accrued benefit from any future erosion by 
market forces prior to payment. 

 
4.3 Notwithstanding the fact that the complainant retired on 31 August 

2005, he did not give any instructions as to the method of 
disbursement of his benefit until he submitted the signed retirement 
notification form, dated by himself on 3 March 2006 and received by 
the first respondent on 27 March 2006. The employer’s 
representative did not sign the form confirming cessation of 
employment, so it had to be returned for signature. The fully 
completed form was received on 4 May 2006.  

 
4.4 The respondents aver that notwithstanding the last delay, it is 

apparent that the complainant signed his disbursement instructions 
more than six months after his benefit had accrued, i.e. 31 August 
2005. In terms of SARS practice note GN 35 the benefit accrued on 
the day following the complainant’s retirement. The complainant had 
six months to issue disbursement instructions for his benefit. If the 
benefit is unclaimed after six months, it must be taxed at its accrual 
date, or at least within six months of the accrual date, even if no 
disbursement instructions are received by the first respondent. As a 
consequence a benefit of R305 148 (determined in March 2006) 
was taxed at a rate of R77 568.83 and an IRP5 was issued. 

 
4.5 The second respondent further advised that following eventual 

receipt of the complainant’s disbursement instructions the benefit of 
R306 378.90 was again valued and this time the SARS directive 
amounted to R47 256.76. As the final tax amount required was less 
than the tax already deducted in terms of the SARS unclaimed 
benefit instruction, no further tax was deducted. The second 
respondent advised that the first respondent is obliged to deduct tax 
from accrued benefits in terms of the instructions from SARS. The 
first respondent is not the arbiter of the quantum of such deductions 
and cannot be held responsible for any member’s individual tax 
affairs. The second respondent advises the complainant to approach 
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SARS with a view to having the tax amount claimed by SARS 
confirmed. 

 
4.6 As regards the second part of the complaint the respondents 

advised that once it had heard that the complainant was retiring on 
31 August 2005 it transferred the complainant’s member’s share to a 
money market fund in terms of rule 12.1.2. Subsequent to 30 August 
2005 all that was deducted from the complainant’s fund value 
invested in the money market portfolio was the investment 
management charge, the tax on unclaimed benefits and the 
eventual benefit payment to the complainant. The money weighted 
return from 30 August 2005 to 4 May 2006, taking into account the 
deductions and after providing for Retirement Fund Tax at 18% on 
the return of the portfolio, is reflected as 4.19%. The second 
respondent submits that the complainant’s contention regarding 
investment returns appears to be in respect of an annualized “pre-
tax” return in his own name rather than a “post-tax” return within a 
retirement fund. The respondents submit that the complainant refers 
to projected returns. Projections require assumptions and 
assumptions should never be considered as fact. 

 
4.7 Lastly, the respondents submit that the complainant received his 

correct benefit from the first respondent. 
 

5.0 Determination and reasons therefor 
 

5.1 Introduction 
 

5.1.1 The complainant’s complaints are twofold. Firstly, he 
complains that he paid extra tax in the sum of R30 311.07 
because of delays by the respondents which resulted in his 
benefit being paid nine months after it accrued. Secondly, he 
complains about the low rate of return on his investment from 
31 August 2005 until the date of payment, i.e. 4 May 2006. 
The first respondent is a registered fund in terms of the 
provisions of the Act and it is bound by its rules in the same 
way as its members, officials, shareholders and persons 
claiming under the rules (see section 13 of the Act). By virtue 
of the binding nature of the rules, the trustees of the first 
respondent, the members, the employer and any service 
provider such as the administrator of the first respondent may 
only do that what is set forth in the rules (see Tek Corporation 
Provident Fund & Another v Lorentz [2000] 3 BPLR 227 
(SCA) at 239D-E). Thus, the complainant’s complaints must 
be determined with reference to the prevailing fund rules and 
the law pertaining to the complaint. 
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5.2 Complaint regarding the amount of tax paid on the complainant’s 

retirement benefit  
 

5.2.1 It is common cause that the complainant took early retirement 
with effect from 31 August 2005. This was the effective date 
of accrual of the complainant’s benefit. Section 37D(1)(a) of 
the Act specifically makes provision for the deduction of any 
tax due on benefits payable to members, which must be paid 
to SARS in accordance with tax directives it issues. In the 
present matter the respondents only received written 
instructions regarding the disbursement of the complainant’s 
retirement benefit on 27 March 2006. The complainant has 
not disputed this fact. Thus, more than six months had 
passed between the accrual of the retirement benefit and the 
receipt of instructions regarding its disbursement. As advised 
by the second respondent, SARS practice note GN 35 
requires that unclaimed benefits be taxed within six months 
from the date they accrue. The respondents complied with 
the law, as they are required to, and applied for a tax directive 
from SARS. They were instructed to deduct and pay to SARS 
R77 568.83 from the complainant’s benefit, which they duly 
did. SARS calculated the tax on the basis of an unclaimed 
withdrawal benefit, rather than a retirement benefit. 

 
5.2.2 It goes almost without saying that the first respondent is 

required to pay to SARS tax amounts claimed in terms of tax 
directives issued by SARS. Neither the first, nor the second 
respondent has been enriched by R30 311.07 because the 
respondents paid the entire tax amount to SARS. The 
complainant ought to approach SARS regarding any tax 
refund he may be entitled to. The respondents have also 
shown that they could not pay the complainant’s retirement 
benefit until they received proper disbursement instructions 
from the complainant and the employer. These instructions 
from the complainant were only received on 27 March 2006. 
The complainant has not disputed this. Thus, without any 
evidence of negligence or fault on the part of the 
respondents, they cannot be held liable for any damages, 
which the complainant has not quantified in any event. 
Therefore, this leg of the complaint falls to be dismissed. 

 
5.3 Complaint regarding the low rate of return achieved on the 

complainant’s investment from 31 August 2005 to 4 May 2006 
 

5.3.1 The second respondent was advised of the complainant’s 
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imminent retirement in mid-August 2005 and the retirement 
benefit accrued on 31 August 2005. Until this date the 
complainant invested his member’s share in the “Corporate 
SA Absolute Returns” investment portfolio. The payment of 
benefits is provided for in rule 12.1. The relevant sections for 
the purposes of this determination read as follows: 

 
“12.1 PAYMENT OF BENEFITS 
 

On the happening of an event that gives rise to a claim 
for benefits under these RULES, the FUND will be 
liable to provide only the benefit applicable to that 
event. Such benefit shall be paid to a BENEFICIARY. 
 
12.1.1 The benefit will be calculated on the later of, the 

occurrence of the event that gives rise to the 
benefit and the date that Liberty is notified of 
such occurrence. 

 
12.1.2 Where the FUND’S investments are held at 

MEMBER level, the ADMINISTRATOR will 
disinvest the value of any Funded Benefit from 
the Investment Portfolio(s) in which it is invested 
at the date referred to in Clause 12.1.1 above, 
and cause the same value to be reinvested in a 
Money Market Unit Trust Portfolio until the date 
of actual payment. 

 
12.1.3 …” 

 
5.3.2 The complainant’s effective retirement date was 31 August 

2005. Thus, in terms of sub-rule 12.1.2 the complainant’s 
fund value, which was previously invested in the Corporate 
SA Absolute Returns portfolio, had to be transferred to a 
money market portfolio as of 31 August 2005. The second 
respondent transferred R296 228.73 of the complainant’s 
fund value to the Standard Bank Money Market Fund portfolio 
on 18 August 2005. The complainant’s contributions for 
August 2005 were transferred to the money market portfolio 
on 30 August 2005. The second respondent effected the 
transfer of the major portion of the complainant’s fund value 
to the money market portfolio approximately thirteen days 
before it should have, but this does not materially affect the 
computation of the complainant’s benefit. Firstly, the 
investment period was very short and, secondly, no evidence 
has been adduced to indicate that the Corporate SA Absolute 
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Returns portfolio significantly out-performed the money 
market portfolio for this short period. Therefore, no adverse 
order against the first respondent will be made in this regard. 

 
5.3.3 What is clear from the above-quoted rule is that the 

complainant’s fund value could not remain in the Corporate 
SA Absolute Returns portfolio after his retirement date, i.e. 31 
August 2005. The respondents were compelled to move the 
complainant’s fund value to a money market portfolio by 31 
August 2005, which they duly did. The return on the money 
market portfolio would usually be lower than that of a 
predominantly equity-driven portfolio over the medium to long 
term.  The projections that the complainant speaks of 
probably relate to his investment in the Corporate SA 
Absolute Returns portfolio rather than the money market 
portfolio, so his comparison of the rate of return achieved 
after 31 August 2005 is misconceived.  

 
5.3.4 Further, any prudent pension fund would do what the first 

respondent did in this instance. Money market portfolios offer 
certainty that the member’s benefit would not be lower than 
what it was at the accrual date. However, there is no such 
guarantee with portfolios that have majority exposure in the 
stock markets. For example, if the complainant had remained 
in the Corporate SA Absolute Returns portfolio after 31 
August 2005 and it showed negative growth over the nine 
month period in question, this tribunal would probably receive 
a complaint about the reckless or negligent investment 
strategy of the first respondent’s trustees. Thus, the first 
respondent and its trustees not only acted in terms of the 
rules, but there is good reason for a conservative investment 
strategy as contained in rule 12.1.2 when dealing with 
benefits that have already vested. 

 
5.3.5 The second respondent has confirmed that the net return 

achieved on the investment while it was invested in the 
money market portfolio was 4.19%. The second respondent 
also disclosed all the charges and expenses that were levied 
on the complainant’s investment in its response of 4 
September 2006. The complainant has not disputed these 
charges. Thus, this tribunal is of the view that the 
respondents not only acted in terms of the first respondent’s 
rules, but also acted prudently when the complainant’s 
retirement benefit was moved to a money market portfolio 
when it vested until final payment was effected in terms of the 
complainant’s instructions. 
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6.0 Relief 
 

6.1 In the result the complainant’s complaint cannot succeed and is 
dismissed.  

 
 
Dated at Johannesburg on this the               day of                                  2008 
 
Yours faithfully 
 
 
 
 
 
 
________________ 
Mamodupi Mohlala 
Pension Funds Adjudicator 
 


