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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 

24, OF 1956 (“the Act”): DOYLE (“the complainant”) v MINE EMPLOYEES 
PENSION FUND (“first respondent”) / SENTINEL MINING INDUSTRY 
RETIREMENT FUND (“second respondent”)  

 
1. Introduction 
 

 This complaint concerns the disability benefits payment after the member of 
the fund (“the complainant”) became incapacitated and as a result could not 
continue working.  

 
 An initial complaint was received by this office on 22 May 2007. A letter 

acknowledging receipt thereof was then sent to the complainant on 27 July 
2007. On the same day a letter was dispatched from the office to the first 
respondent informing them of the complaint and giving them until 29 August 
2007 to respond to the complaint. A response was received from the first 
respondent on 14 August 2007 

 
2. Factual Background 
 

 On 17 August 1990, the complainant was found totally and permanently 
incapacitated to perform underground work and work as a winding engine 
driver. He was thus awarded an incapacitation benefit which was payable as 
a life long pension. 

 When the complainant applied for his pension after he became incapacitated, 
he was required to fill out a benefit application form which had the following 
clause: 

 
“8. WIDOW’S OR DEPENDANT CHILD’S PENSION 

 
                  IF YOU DO NOT WISH FOR A PENSION TO BE PAID TO YOUR WIDOW/ DEPENDANT     
                  CHILD OR CHILDREN ON YOUR DEATH PLEASE INDICATE SO BY MEANS OF AN X 
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                  IN THE BOX PROVIDED BELOW. 
 
                  (IF THE BLOCKS ARE LEFT BLANK A PENSION WILL AUTOMATICALLY BECOME  
                   PAYABLE TO YOUR WIDOW/DEPENDANT CHILD (REN) IF ANY)” 

 
 The complainant inserted the word “yes” and his signature in the paragraph 

thus indicating that he elected such pension to be paid on his death. To 
provide for this benefit the complainant’s benefit will be reduced slightly. 

 
3. Complaint 
 

3.1 The complainant provides that his wife passed away on 20 July 2004. In light 
of that, the complainant’s benefits are still reduced to cater for the spouse’s 
benefit. The complainant is dissatisfied that his benefits are still reduced even 
though his spouse has passed away. 

 
4. The response 
 

 The respondent provides that its rules gave the complainant the option to 
elect that no widow’s pension would be payable on his death, and provided 
that if he elected that option, his pension would be increased by 10% in 
respect of contributions up to 31 December 1979 only. The widow‘s (or 
child’s) pension was the default option. If a retiree elected that no widow or 
child’s pension must be paid, the default pension was increased. The 
increase was based on rules that had applied up to 1979. As such it had no 
effect on that portion of a retirement benefit based on contributions after that 
date.  

 
 The rules made no provision for the respondent to change the benefits 

awarded to the pensioner based on his election if his circumstances 
subsequently change. Such a change in benefits would only be possible if the 
original election could be revoked, paragraph 10 of rule 32 expressly provides 
that once the pension based on the election had been awarded, the election 
cannot be revoked.  

 
 By not electing to exclude a widow’s pension, the complainant was effectively 

electing to retain cover against the risk that he could pre-decease his wife. 
The fact that the risk can no longer materialize does not invalidate the original 
election. 

 
5. Determination and reasons thereof 
 

5.1 Section 13 of the Act provides that the rules of a registered fund shall be 
binding on the fund and the members, shareholders and officers thereof and 
on any person who claims under the rules. 

  
5.2 Rule 5.2.3.1 of the second respondent’s rules provide that “a member who 

has a spouse at retirement shall have the option to either not provide for a 
spouse pension, or to provide for a spouse pension, that follows on the expiry 
of the term certain guarantee period, at a level of 25%, 50%, 75% or 100% of 
his pension at his date of death”. 
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5.3  Rule 6.3 of the second respondent’s rules deals with the payment of 
spouse’s and children’s pension and it provides as follows: “subject to the 
provisions of rule 5.3.11 and 12 the pension payable to a spouse and/or child 
shall be paid from the pensions account. The pension payable to a spouse 
and /or child shall be paid in terms of rule 5.3.  

 
5.4 Rule 5.3.7 of the second respondent’s rules provides that “if within the term 

certain guaranteed period provided in terms of rule 5.2.2.2(a) and 5.2.3.1(a) 
after retirement, a pensioner dies leaving a spouse and/or a child in the case 
of having elected a child’s pension in terms of rule 5.2.2.2(c), his pension 
shall continue to be paid to his spouse and/or child for the remainder of the 
term certain guarantee period and thereafter the spouse’s pension and/or 
child’s pension in terms of rule 5.2.2.2 and 5.2.3.1 shall become payable, 
subject to eligibility as set out in the definition of spouse and/or child. If there 
is no spouse and/or child the pension that would have been paid for the 
remainder of the term certain guarantee period shall be capitalized and 
distributed in terms of section 37C of the Act”.  

 
5.5 After having read the second respondent’s submissions and rules and the 

complainant’s submissions, it becomes evident that the complainant did elect 
to have a spouse’s pension in case he predeceased his spouse. The rules of 
the second respondent however do cater for a situation where the spouse 
predeceases the pensioner, which is exactly what transpired in this case, in 
an instance like that, the pension money will be paid out to the dependant 
child/ren. The complainant cannot go back on the contract that he signed and 
opt for another option which will be to his benefit; the normal principles of 
contract law should be adhered to. The complainant could have given the 
board notice well in advance that he did not wish for his widow and/or 
child/ren to receive pension benefits if he predeceases them. He was 
required to exercise his election when he claimed a retirement benefit and 
this remained open to change until the benefit was awarded. The complainant 
however chose not to exercise his election; he decided to exercise the option 
only when his spouse died. The rules of the fund provide that if there is no 
spouse alive at the time the pensioner dies, the proceeds of the pension will 
go to the dependant child/ren, if no dependant child/ren exists then the 
proceeds will be distributed in terms of section 37C of the Act. 

 
5.6 The complainant clearly has no leg to stand on in this case. The terms and 

conditions underlying the contract cannot be overridden because the 
complainant requests so, the proceeds of the pension will be paid out in the 
manner stipulated in the second respondent’s rules, that is the proceeds will 
be paid out to the complainant’s child/ren if any, if none then the proceeds will 
be distributed according to section 37C of the Act. 

 
5.7 In this instance, the complainant’s application cannot succeed, the application 

is hereby dismissed. 
 
 
SIGNED AT JOHANNESBURG ON THIS  DAY OF   2008. 
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Yours faithfully  
 
 
 
 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 
  


