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Re:  DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 

ACT, 1956 (“THE ACT”) – S SELOMO v THE PERSONAL PROVIDENT FUND: 
PARTICIPATING EMPLOYER – AIR CHEFS (PTY) LTD. (“THE FUND”) 

 
Introduction 
 
[1] The complaint, lodged on your behalf by your legal representative, concerns the 

distribution of a death benefit by the fund. It was submitted on 11 August 2005. A 
letter acknowledging receipt of the complaint was sent on 25 August 2005. On 
the same date a letter was sent to the fund’s administrator, Momentum Group 
Limited, giving it until 16 September 2005 to respond to the complaint. A 
response, which was forwarded to your attorney, was received on 9 September 
2005. A reply was received on 6 October 2005. After considering the 
submissions before me I find it unnecessary to hold a hearing in this matter. The 
facts are known to the parties so they will not be repeated here, save for that 
which has a bearing on the outcome of my determination. My determination and 
reasons therefor appear below. 
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Factual background 
 
[2] Mr. M.E. Selomo (“the deceased”) was employed by Air Chefs (Pty) Limited. By 

virtue of his employment he was a member of the fund. He passed away on 26 
July 2004; whereafter the fund became liable to pay a death benefit to his 
beneficiaries. You are the deceased’s son. On 10 January 2002 the deceased 
completed a beneficiary nomination form, nominating the following dependants: 

 
 
  
  
 
 
 
 
 
 
 
[3] A death benefit of R325 672.72 became payable to the deceased’s dependants. 

Following investigation the trustees decided to allocate 60% of the benefit, in the 
sum of R195 403.63, to the deceased’s wife, Mrs. S.S. Selomo, and 40% of the 
benefit, in the sum of R130 269.09 to the deceased’s minor daughter, Miss T. 
Selomo. The minor child’s portion was paid into a trust for her benefit. 

 
Complaint 
 
[4] Your complaint is that the deceased nominated you to receive 10% of the death 

benefit, but the fund has wrongly excluded you from its distribution. You request 
that this office intervene so that the fund pays you your portion of the death 
benefit.  

 
Response 
 
[5] The principal officer responded on behalf of the fund, advising that the 

investigation was conducted by a sub-committee appointed by the trustees 
comprising the principal officer, 2 trustees and a senior representative of the 
administrator. It goes on to state that section 37C(1) of the Act provides that a 
death benefit does not form part of the assets in the deceased’s estate, but has 
to be dealt with in terms of paragraphs (a) to (c) of section 37C(1). 

 
[6] Following the sub-committee’s investigation, it identified the following potential 

beneficiaries:  
 

[6.1] Mrs. S.S. Selomo. She was 53 years old, the deceased’s wife and was 
supported by him until his death; 

 

Name Relationship Age Percentage 

S.S. Selomo Wife 53 20% 

S.Selomo Son 31 10% 

T. Selomo Son 30 10% 

B. Selomo Son 26 10% 

V. Selomo Daughter 23 10% 

T. Selomo Daughter 10 40% 



 

 

3 

[6.2] Ms. T.M. Selomo, 10 years old, minor daughter of the deceased and she 
was also supported by the deceased until his death; 

 
[6.3] Ms. M.V. Selomo, 23 years old, daughter of the deceased, employed and 

self-supporting; 
 

[6.4] Mr. N.B. Selomo, 26 years old, son of the deceased, also employed and 
self-supporting; 

 
[6.5] Mr. T. Selomo, 30 years old, son of the deceased, employed and 

maintaining himself; and  
 

[6.6] Mr. S. Selomo, 31 years old, son of the deceased, working and 
maintaining himself. 

 
[7] The fund submitted that from the afore-going it was evident that the deceased 

only had 2 legal and de facto dependants, namely his wife and his minor 
daughter. The sub-committee confirmed that the deceased completed a 
nomination form on 10 January 2002 and made nominations as described in the 
table in paragraph 2 above. The principal officer proceeded to refer to the case of 
Tladi v Pfizer Provident Fund and Another [2003] 7 BPLR 4969 (PFA) to support 
the fund’s contention that the beneficiary nomination form serves only as a 
guideline and is not binding on the trustees of a fund when distributing a death 
benefit. In the final analysis it was the trustees who had to determine an 
equitable distribution of the benefit to the deceased’s dependants. 

 
[8] The principal officer submitted that the board of management (“the board”) took 

into account relevant factors such as the ages of the dependants, their 
relationship with the deceased, the dependants’ respective current financial 
situation, their future earnings capacities and prospects of employment, the 
wishes of the deceased and the amount that is available for distribution. Taking 
all these factors in consideration the board decided since there was no legal or 
factual dependency as far as the major children were concerned, they were 
excluded from receiving any benefit. It was decided that the death benefit be 
divided between the spouse (60%) and the minor daughter (40%) of the 
deceased. The principal officer submitted that they exercised their discretion 
properly and in good faith, so the complaint against the fund should be 
dismissed. 

 
 
 
Determination and reasons therefor 
 
[9] The payment of death benefits is regulated by section 37C of the Act, read in 

conjunction with the definition of a “dependant” in section 1. The primary purpose 
of this section is to protect those who were financially dependent on the 
deceased during his lifetime. In effect, section 37C overrides the freedom of 
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testation of the deceased. It is the board’s responsibility when dealing with 
payment of death benefits to conduct a thorough investigation to determine the 
beneficiaries, to thereafter decide on an equitable distribution and finally to 
decide on the most appropriate mode of payment of the benefit allocated.   

 
[10] In order for the board to ensure that it makes an equitable distribution of the 

benefit, they will normally undertake an investigation to determine potential 
dependants. It must then decide on a distribution of the death benefit after the 
deceased’s dependants have been identified. In the present matter the deceased 
had nominated his wife and children in his nomination form, but in terms of the 
definition of a “dependant” in section 1 of the Act, all his nominees are in fact his 
dependants in terms of sub-paragraphs (b)(ii) and (iii). Therefore, sub-section 
37C(1)(a) of the Act, and not  sub-section 37C(1)(bA), is applicable to the 
present distribution. It reads as follows: 

 
  “If the fund within twelve months of the death of the member becomes 

aware of or traces a dependant or dependants of the member, the benefit 
shall be paid to such dependant or, as may be deemed equitable by the 
board, to one of such dependants or in proportions to some of or all such 
dependants.” 

 

[11]  In deciding on an equitable distribution among the dependants the board’s duty 
in this regard was cogently summarised in Sithole v ICS Provident Fund and 

Another [2000] 4 BPLR 430 (PFA), at paragraphs 24 and 25, as follows: 
 

  “When making an “equitable distribution” amongst dependants the board 
of management has to consider the following factors: 

 
● the age of the dependants; 
● the relationship with the deceased; 
● the extent of dependency; 
● the wishes of the deceased placed either in the nomination and/or his 

last will; and 
● financial affairs of the dependants including their future earning 

capacity potential. 
 

In making their decision, trustees need to consider all relevant information 
and ignore irrelevant facts. Further, the trustees must not rigidly adhere to 
a policy or fetter their discretion in any other way.” 

 
[12] The board conducted a proper investigation in this case and identified all the 

potential beneficiaries. I am also of the view that it properly reviewed all the 
information collected, as discussed in paragraph 6 above. It is also vested with a 
discretionary power to decide on an equitable distribution of the death benefit.  It 
is trite law that only in instances where the functionary has exercised its 
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discretionary powers unreasonably and improperly, or has unduly fettered its 
exercise thereof, that its decision can be reviewed.   

 
[13] After considering all the information before me I am satisfied that the board has 

acted reasonably and properly in making the distribution, has taken into account 
all the relevant factors, and has not taken into consideration any irrelevant 
factors, as is evident from paragraph 6 above.  Therefore, no legal grounds exist 
for me to alter its decision in regard to the distribution of the lump sum death 
benefit that was paid. 

 
[14] It should also be clear by now that the mere fact that you were nominated to 

receive 10% of the deceased’s death benefit is insufficient reason to overturn the 
board’s decision to exclude you from the final distribution. Section 37C places 
emphasis on the financial dependency of the deceased’s dependants as 
opposed to only considering his wishes as stated in the beneficiary nomination 
form. The board considered these factors and concluded that the deceased’s 
spouse and minor daughter were financially dependant on the deceased for their 
survival when he was alive, therefore, they benefited from the final distribution.  

 
[15] In the result, your complaint cannot succeed. 
 
DATED AT JOHANNESBURG ON THIS              DAY OF                               2008 
 

Yours faithfully 
 
 
 
 
 
 
 
____________________________________ 

MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 


