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                          Please quote our reference: PFA/MP/14333/2007 
  
 
Re:  DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 OF 1956 (“the Act”) – LOTTERING T C D (“the 
complainant”) v GAUTENG BUILDING INDUSTRY PENSION 
SCHEME (“the respondent”) 

 
1. Introduction  
 
[1.1]  This complaint concerns the commutation of the complainant’s retirement 

benefit into a lump sum. 
 
[1.2] The complaint was received by this office on 12 June 2007. A letter 

acknowledging receipt thereof was sent to the complainant on 18 
December 2008. On the same date a letter was dispatched to the 
respondent giving it until 18 January 2008 to file its response to the 
complaint. An overdue response was received from the respondent on 19 
August 2008. 

 
[1.3] After reviewing the written submissions, it is considered unnecessary to 

hold a hearing in this matter. The determination and reasons therefor 
appear below. 

 
2. Factual Background 
 
[2.1] The complainant is a pensioner and is receiving a monthly pension from 

his annuity from the respondent. He avers that in September 2006, the 
respondent transmitted a correspondence to the members of the fund 
informing them that those with annual pension of R1 800.00 or less per 
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annum could commute their monthly pension to a lump sum. The 
complainant falling within this category, elected to commute his monthly 
pension to a lump sum. 

 
 3. Complaint 
 

[3.1] The complaint is that the respondent failed to honour its promise to pay 

the complainant the total proceeds of his retirement policy in the form a lump sum. 

Further the complainant submitted that the monthly pension that is being paid to him 

is not sufficient and that this office should direct the respondent to pay him the full 

proceeds of his retirement policy in the form of a lump sum.  

 

4. Responses 
 
[4.1] This office received a response from R G Tyler, the Principal Officer of 

the respondent.  
 

[4.2] R G Tyler filed a response on behalf of the respondent and submitted that 

the failure by respondent to effect the complainant’s election was due to the fact that 

the rules of the respondent do not provide for the commutation of the complainant’s 

monthly pension. Further that the offer that was made to the complainant in 2006 was 

subsequently revoked for the following reason: 

 

[4.2.1] The offer had been made by the South African Revenue Services (SARS) 
to the respondent to allow members of the respondent whose benefit 
does not exceed R1 800.00 per annum and had not previously commuted 
a portion of their benefit to commute their monthly pension to a lump sum.  

   
[4.3] R G Tyler submitted that respondent selected a number of members 

randomly who fell within this category i.e. pensioners whose benefit did 
not exceed R1 800.00 per annum and their names were submitted to 
SARS for its consideration. 

 
[4.4] SARS reverted to the respondent with a response that many members that 

the respondent had submitted to SARS had previously commuted a 
portion of their benefits and therefore did not qualify for the concession.  

 
[4.5] The respondent in its reply to SARS explained that it had taken the 

administration of the respondent from Fedsure (“the previous 
administrator”) of the respondent and had no records as to whether any 
of the pensioners had been paid a lump sum before. Further that the 
respondent had assumed that the pensioners had not previously 
commuted. 
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[4.6] The respondent averred that it contacted SARS to solicit clarity on how 
the respondent could deal with the matter of allowing its members to 
commute a portion of their benefits for a lump sum. However SARS has 
not reverted to the respondent with a satisfactory response.  

 
[4.7] The respondent submitted that its rules do not have any provision that 

allow pensioners to commute their monthly benefits to a lump sum. 
Further that the respondent eventually drafted an amendment to its rules 
to incorporate a provision to allow its members to commute their monthly 
benefits for a lump sum, however this amendment has not been yet 
approved by the Financial Service Board. 

 
[4.8]  R G Tyler submitted that the respondent is obliged to act in terms of its 

own rules and may not exercise powers which are ultra vires. Further that 
this is confirmed in the authoritative ruling by Marais JA in Tek 
Corporation Provident Fund and Others v Lorentz 1999 (4) 884 (SCA) 
where it was held that: 

 
“What the trustees may do with the fund’s assets is set forth in the rules. If what 

they propose to do (or have been ordered to do) is not within the powers 
conferred upon them by the rules, they may not do it.” 

 

 [4.9]  The respondent submitted that the complainant has no legal or factual  
basis for claiming from the fund any further benefit and requested this 
office to dismiss the complaint. 

  
5. Determination and reasons therefor  
  
[5.1] The issue which falls for determination is whether the refusal by the 

respondent to withhold the complaint’s election to commute his monthly 
pension to a lump sum is unlawful. It is common cause that the 
complainant had been offered to elect to commute his monthly pension 
for a lump sum by the respondent. 

 
 
[5.2]   The letter dated 18 January 2007 from the respondent addressed to the 

complainant indicates that the offer that respondent had made to the 
complainant to elect to commute his monthly pension was withdrawn by 
the respondent due to the difficulties it encountered with SARS.  

 
[5.3]   The 18 January 2007 letter further demonstrates clearly that the 

respondent explained to the complainant the reasons that led the 
respondent to cancel its offer to the complainant. Among other things, 
was SARS declining to carry out the terms of the agreement between 
SARS and the respondent. It appears that the offer to allow the 
respondent’s pensioners to commute their monthly pension benefits to a 
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lump was merely a bilateral arrangement between the respondent and 
SARS and not sanctioned by the rules of the respondent. 

 
[5.4]   The fund is obliged to act in terms of its own rules and may not exercise 

powers which are in contravention to the rules. In the present case, the 
rules of the respondent do not provide for the commutation of monthly 
pension for the lump sum. Therefore the respondent’s refusal to allow the 
complainant to commute his pension benefit for a lump sum is not 
unlawful. 

 

 [5.5]   In view of the above, the complainant’s complaint cannot succeed.   
 

 
6. Relief 
 
[6.1] The complaint is dismissed.  
 
      
 
DATED AT JOHANNESBURG ON THIS            DAY OF                       2008. 
 
 
 
 
Yours faithfully 

 
     
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 


