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Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 OF 1956 (“the Act”): B K KGAGODI (“the 
complainant”) v FUNDSATWORK PENSION FUND (“the first 
respondent”), MOMENTUM GROUP LIMITED (“the second 
respondent”) & HLANO FINANCIAL SERVICES (PTY) LTD (“the third 
respondent”) 

 
1. Introduction 
 

1.1  The complaint concerns the withholding of a withdrawal benefit of the 
complainant by the first respondent. 

 
1.2  The complaint was received by this office on 20 December 2005.  A 

letter acknowledging receipt thereof was sent to the complainant on 8 
February 2006.  On the same date a letter was dispatched to the first 
respondent giving them until 1 March 2006 to file their response to the 
complaint. Another letter was dispatched to the third respondent on 9 
February 2006 giving them until 2 March 2006 to file their response to 
the complaint. Three letters were dispatched to the second and third 
respondent requesting responses. This office received a response 
from the second and third respondent on 8 February 2006, 21 
February 2006, 2 March 2006 and 11 April 2006. This response was 
forwarded to the complainant on 28 March 2006, 24 July 2006, 1 
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September 2006 and 27 March 2007. The complainant replied to the 
response on 7 September 2006 and 2 January 2007 respectively. 

 
 
1.3 Having considered the written submissions filed before this office, it is 

unnecessary to hold a hearing in this matter.  The determination and 
reasons therefor appear below. 

 
1.4 As the background facts are well known to all parties, these shall be 

repeated only to the extent that they are pertinent to the issues raised 
herein.  

 
2 Factual Background 

 
2.1  The complainant was a member of the first respondent during the 

tenure of her employment with the third respondent until her dismissal 
from the third respondent.  The complainant joined the first respondent 
on 1 July 2001 until 8 December 2004. As a result of her exit from the 
fund, she was entitled to a withdrawal benefit. 

 
3 Complaint 

 
3.1 The complainant’s complaint is that the first respondent has despite 

demand, failed and/ or refused to effect to the complainant, payment of 
the withdrawal benefit. The reasons for refusal raised by the first 
respondent were based particularly on section 37D of the Act.  The 
complainant alleged that the first respondent is interpreting section 37D 
incorrectly and avers that the fund can only withhold payment if an ex 
employee has admitted liability or the employer has obtained 
judgement against the employee for a payment sounding in money.  
The complainant submitted that failure by the first respondent to effect 
payment of her withdrawal benefit constitutes maladministration 
resulting in her suffering prejudice.  

 
4 Response 

 
First respondent’s response 
 

4.1  Mr. Mark Saunders filed a response on behalf of the second 
respondent. He submitted that in terms of Rule A6.2 of the General 
Rules of the Personal Pension Fund a member will be entitled to his 
Retirement Savings Account on receipt of a withdrawal notification by 
the administrator. It was further submitted that the second respondent 
is not willing to release the benefit to the complainant, as this is 
contrary to the rules. The benefit due will be paid on receipt of a fully 
completed withdrawal notification from the second respondent which 
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has not yet been submitted to date. In lieu of the above, the second 
respondent believes that the complaint is between the complainant 
and the third respondent. 

 

Third respondent’s response 

 
4.2  Mr. Guy Lavender filed a response on behalf of the third respondent. 

He submitted that the complainant was dismissed for misconduct 
related to theft, fraud, dishonesty, misappropriation of funds, shortages 
and failing to account for monies received from customers and gross 
negligence in failing to follow established procedures or standing 
instructions. It was further submitted that the complainant admitted 
liability to the disciplinary hearing to the Independent Chairperson that 
she took the money. It was further submitted that the complainant 
indicated that she took approximately R8000 and she was requested 
to adduce evidence and she avers that she did not keep the written 
record of such amount.  

 
       4.3 It was further submitted that the complainant alleges that she repaid an 

amount of R6000 and still owed R2000. The third respondent further 
submitted that subsequent to the complainant dismissal, the 
complainant had not made any attempts to repay the outstanding 
money which she alleges that she still owe nor account to the third 
respondent in detail of the exact amount of money that she took and 
from which customers. The reason for this, it is assumed, is either 
because she cannot remember how much money she took from the 
third respondent. 

 
       4.4 It was further submitted that as a result of the fact that the complainant 

have failed and / or not prepared to account to the third respondent for 
the money that she took from the customers, the third respondent was 
left with no other option but to conduct a forensic audit to quantify the 
amount and in order to assist with criminal proceedings. A forensic 
audit is time consuming and must be meticulous. The third respondent 
bears a duty of care to its customers and this duty must be exercised 
properly.  

 
       4.5  In an effort for the third respondent to do the above, it instructed 

external auditors to conduct such an audit. Unfortunately the services 
of the first auditors instructed by the third respondent were suspended, 
which has resulted in significant delays in finalisation of the audit, due 
to no fault to the third respondent. The third respondent subsequently 
instructed PriceWaterhouse Coopers to complete the task, which they 
have almost done. It was submitted that it is anticipated that the audit 
would be completed by the latest the end of April 2006, as it is not only 
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entails the complainant matter but also other incidents of fraud at the 
various customer service centres. Once this work has been completed, 
the third respondent will be in a position to quantify the claim of 
customers. 

 
       4.6 The third respondent also submitted that the complainant may avail 

herself to section 37D(1)(b)(ii)(aa) of the Act and admit all the amounts 
that she misappropriated in writing, this would facilitate the 
investigation and bring matters to a speedier conclusion. Secondly, she 
can offer her assistance to forensic auditors in respect monies she took 
by either meeting with them or accounting to them in detail as to the 
amounts that she took from the customers over the period of more than 
a year, which she referred in the disciplinary hearing. 

 
       4.7 Finally, the third respondent submitted that it would entirely reasonable 

for the complainant to await the finding of the forensic audit and decide 
what to do once that process is completed and as suggested in order 
to speed up resolving the matter, assist in ensuring that the audit is 
finalised much quicker by providing assistance to the auditors in terms 
of the amounts that she took.  

 
5 Determination and reasons therefor 

 
 5.1   The complainant complains about the allegedly unlawful withholding of 

her withdrawal benefit by the first respondent following her dismissal 
from the employer and she prays that she be permitted to receive her 
benefit from the first respondent. The third respondent submitted that 
the complainant’s benefit can be withheld in terms of section 
37D(1)(b)(ii) of the Act since the complainant committed misconduct  
relating to theft, fraud, dishonesty, misappropriation of funds, shortages 
and failing to account for monies received from customers and gross 
negligence in failing to follow established procedures or standing 
instructions. They further submitted that they instructed 
PriceWaterhouse Coopers to conduct forensic audit and the task would 
be completed by the end of April 2006. To date, this task has not yet 
been completed.  

 
 5.2 The question for determination is whether or not the first respondent is 

permitted to withhold the complainant’s benefit  in terms of section 
37D(1)(b)(ii) of the Act. Before answering this question, the purpose of 
section 37D1(b) is to protect the employer’s right to recover housing 
loans and to compensation for certain loses caused to the employer by 
the wrongful conduct of the member. In terms of section 37D1(b), 
before a fund may deduct or withhold a member’s benefit it has to 
comply with the following conditions: 

 

• there must be an amount due by a member to his / her employer on the 
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date of his / her retirement or when he / she ceases to be a member of a 
fund. 

 

• the amount must be in respect of compensation in respect of any damage 
caused to the employer 

 

• the damaged caused to the employer must be by reason of theft, 
dishonesty, fraud or misconduct by the member 

 

• the member must either admit liability in writing to the employer or 
judgement must be obtained in any court 

 

• the judgement or the written admission of liability must be in respect of the 

compensation due in respect of the damaged caused. 

 

If these conditions are met, the fund may deduct the amount due by 
the member to the employer from the member’s benefit payable in 
terms of the rules and pay it to the employer. 

   

       5.3  It is common cause that in the instant matter there has been no 
admission of liability in writing on the part of the complainant nor has 
judgement been obtained against her in any court. The third 
respondent has not yet institute either criminal or civil action against 
the complainant in any court. 

 
       5.4 In this matter, there are two conditions which have not yet been met by 

the third respondent, namely the member must either admit liability in 
writing to the employer or judgement must be obtained in any court. 
Secondly, the judgement or the written admission of liability must be in 
respect of the compensation due in respect of the damaged caused. 

 
       5.5   The complainant exited the first respondent on 8th December 2004 

when he was dismissed by the third respondent. To date, she has not 
yet received her withdrawal benefit despite the fact that she repay six 
thousand rands (R 6000.00) and from the submissions from both 
parties, it appears that she now owes two thousand rands (R2000.00). 
There are no convincing reasons which allow the third respondent to 
drag this matter. It is now three years before this matter can be 
finalized by the respondents. This office opines that this is extra-
ordinary delay which is not in accordance with Section 37 (D) of the 
Act.  It will understandable if the first respondent is withholding benefit 
because there is pending case against the complainant. In this matter 
the third respondent has not yet instituted either criminal or civil action 
against the complainant. 

          
 

     5.6 Based on the above information, the first respondent cannot withhold 
the complainant withdrawal benefit since withholding of such benefit 
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will not be in accordance with section 37D of the Act.  
 

    6.    Relief 
 

6.1 In the result, the order of this office is: 
 

              6.1.1 The first respondent is ordered to pay the complainant her 
withdrawal benefit as from 1 July 2001 until 8 December 
2004, together with interest thereon of 15, 5 percent, within 
six weeks of the date of this determination. 

 
 

DATED AT JOHANNESBURG ON THIS            DAY OF                       2008. 
 
 
Yours faithfully 
 
 
 
 
 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 


