
 

IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

HELD IN CAPE TOWN 

 

                                                              CASE NO: PFA/EC/9693/06/CN 

                                                                                 

In the complaint between: 

 

Eleene F Hayidakis                                             Complainant 

 

and  

 

Eastern Cape Local Authorities Provident Fund                  1
st

 Respondent 

 

 Alexander Forbes Group (Pty) Ltd 2
nd

 Respondent 

 
 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 24 

OF 1956 (“the Act”)  
 
 

Introduction  

 

1. This complaint relates to an alleged maladministration of a fund through the failure 

of both the fund’s trustees and the administrator to communicate properly and 

adequately with a member of the fund regarding various matters like the amount of 
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her fund credit, reserve funds and estimated retirement benefits; the percentage or 

ratio of the allocation of the employer’s contributions made on the member’s behalf 

to the fund; and the member’s entitlement to elect the percentage of death benefit  

cover that is suitable to her retirement needs.  

 

2. The complaint was received by this office on 25 July 2006 and a letter 

acknowledging receipt thereof sent to the complainant’s legal representatives on 29 

August 2006. On the same date a letter was dispatched to the respondents 

requesting them to submit their responses to the complaint by no later than 28 

September 2006. The response dated 10 October 2006, was received on 10 

November 2006 and was subsequently forwarded to the complainant’s 

representatives for a reply. The reply was received on 27 August 2007. 

 

3. After considering all the written submissions received, it is considered unnecessary 

to hold a hearing in this matter. The determination and the reasons therefor are set 

out below.   

 

The complaint 

 

4. The complainant, who was a member of the 1
st
 respondent from 1 December 1994 

to 31 December 2005 when she retired from employment at the age of 55, is 

aggrieved by the alleged failure of the board of management of the 1
st
 respondent, 
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together with its appointed administrator, the 2
nd

 respondent, to adequately and 

properly communicate with her on various matters like the amount of her fund credit, 

reserve funds and estimated retirement benefits; her entitlement to select the 

amount or percentage of death benefit cover; and the ratio or percentage split of the 

employer’s contribution made on her behalf to the 1
st
 respondent. 

  

5. According to her, since she became a member of the 1
st
 respondent, which up until 

1 October 1998 was known as the King Williamstown Municipality Provident Fund, 

only one meeting was ever convened for the purpose of informing the members 

about their fund benefits. However, the proceedings at that meeting, according to 

her, were conducted in isiXhosa, a language that she neither speaks nor 

understands.  She further states that it is only during December 2003 that she, for 

the first time, received a report from the 1
st
 respondent regarding her fund credit and 

retirement benefits.  The complainant further alleges that it is only when she 

received her benefit statement as at January 2004 that she became aware for the 

first time of the allocation of the retirement funding contributions made on her 

behalf. She also states that it is only then that she became aware that she could 

change the percentage allocation towards death benefit cover, which change she 

effected on 29 January 2004, to take effect from 1 March 2004. 
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6. According to the complainant, she has suffered prejudice in that had she been 

made aware timeously of the percentage split of the employer’s contributions and of 

her entitlement to elect the amount of death benefit cover suitable to her retirement 

needs (and thus her categorization as a member), she would, from her date of entry 

into the fund, have elected to be a Category 2 member and would thus have 

reduced her contributions towards the cost of death benefits.   

 

7. She requests this Tribunal to order the fund to re-calculate her fund credit and the 

retirement benefit that became due to her upon the termination of her membership 

on the assumption that she was a category 2 member from the date of entry, and 

that the percentage split of her contributions was as follows: 

 

7.1. Member contributions   9% of pensionable salary  

 

7.2. Employer contributions  18%, of which 16.019% is allocated 

towards retirement funding and 1.981% 

towards death benefit cover, spouses’ 

cover, funeral benefit and administration 

costs. 
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The response 

 

8. The respondents state that they have not acted contrary to the rules of the fund and 

that the 1
st
 respondent has at all material times communicated with all its members, 

including the complainant in accordance with the set requirements.  

 

9. In amplification, they submit that the 1
st
 respondent’s authority to act, as well as the 

contribution levels, is set in the rules. They state that rule 4 governs the member’s 

and employer’s contributions, and sets the member’s contribution rate at 9% of fund 

salary and the employer’s at 18%. The employer’s contribution of 18%, they state, is 

allocated towards the member’s contributions to the Disability Arrangement (if 

applicable), the funeral arrangement, the spouse’s cover, the fund’s expenses, the 

death benefit (in respect of Category 1 members), and the remaining balance 

towards the member’s retirement fund credit.  

 

10. The respondents go on to state that it is the practice of the 1
st
 respondent to issue a 

booklet summarizing the fund benefits upon a member joining the fund and when 

amendments are made to the rules. They state that such a booklet was issued to 

the members in 2002 and that the booklet, inter alia, made reference to the 

members’ right to waive all risk benefits, which election they could indicate by 

submitting a signed option form to the HR Department of the employer.  
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11. The respondents further state that the rules were modified in 2004 to allow for 

variable levels of risk cover, and that it is only at that stage that the complainant 

elected to adjust her risk benefit cover. They conclude that it may have been the 

complainant’s choice to only change her risk benefit cover when she was 

anticipating her retirement.   

 

12. According to the respondents, in view of the fact that the option in question was 

available since the revised rules effective from 1 June 2001 were registered (1 July 

2002), the complainant can only claim to have been prejudiced as a result of the 

unavailability of the option during the period prior to the registration of the amended 

rules.  

 

13. However, they state, there were sound reasons at the time for applying fixed 

contribution levels. Firstly, according to the respondents, at the time it would have 

put the continued financial viability of the fund in jeopardy had members been 

allowed to contribute as they wished, because variable contribution rates are costly 

and complex to administer. They state that when the fund reviewed its benefit and 

contribution levels it was decided to allow members to take reduced risk benefits 

thereby putting the bulk of the employer’s contribution towards retirement in 2002.  

 

14. The second reason given is that the 1
st
 respondent was bound by the rules that 

were applicable at the time to fix contribution levels. They further state that it is 
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standard industry practice to take the costs of risk cover and fund administration off 

the employer’s contribution, and it was as a result of the exercise of their discretion 

that the board decided to allocate more of the employer’s contribution towards risk 

cover and administration costs. That decision, they state, was influenced by the 

volatile markets and reported increases in risk cover costs due to increasing 

HIV/AIDS statistics.  

 

15. The third reason, according to the respondents, is that the 1
st
 respondent had to 

give effect to the purpose of a retirement fund, namely, to provide benefits to 

members and their dependants upon withdrawal, retirement, and death, the costs of 

which are met by the contributions made to the fund.  They conclude that the 

complainant cannot allege that her benefit has been incorrectly calculated, since the 

rules allow for the allocation of a portion of the contributions towards the cost of 

death benefits and fund expenses.  

 

16. On the issue of communication with the members, the respondents state that 

adequate and proper communication as required by section 7D(c) of the Act  and 

the FSB’s PF circulars 86 and 90, was undertaken by the respondents with the 

members. They state that as neither the Act nor the circulars state that meetings 

are the standard form of communication, the respondents communicated with the 

membership via the media of member booklets and annual benefit statements.   
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17. According to them, when members join the fund, an information pack comprising a 

summary of fund benefits and the rules in booklet format is issued to the members. 

The respondents state that summaries of the rules in booklet format were issued in 

1993, 1997, 1999 and 2001, based on the benefit structures in force at the time.  

They conclude that the annual benefit statements that are issued to members and 

distributed through the employer reflect the members’ fund credits.  They state that 

whenever there was a change to the members’ benefits, a written communication 

would be sent to the members. The respondents conclude that all the 

abovementioned media of communication were made available to the complainant, 

and that it placed her in a position where she was, or ought to have been, aware of 

the contribution split pertaining to her funds.  

 

18. The respondents further argue that the complainant has not explained why, after ten 

years of membership, she never queried her fund benefits, nor indicated that she 

had not received any benefit statements.  They state that just as there is a duty on 

the board to provide adequate information to members, there is a correlating duty 

on the member to monitor her fund investment and to timeously raise any issues 

that may impact on her benefit. The respondents further state that the complainant 

also has a duty to limit her loss, which she should have done long before 2004 by 

reducing the cost of her risk cover so as to increase the amount going towards her 

retirement funding.  
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19. The respondents conclude that the complainant has not shown that there was any 

negligence on the part of either respondent, or that the loss she allegedly suffered is 

as a result of anybody else’s fault but hers.  

 

The reply 

 

20. The complainant reiterates that she when she joined the fund she was neither 

furnished with the information pack referred to by the respondents, nor informed 

that she could elect a membership category to suit her retirement needs.  She 

further contends that judging from the date to which reference is made (December 

2000) on one of the pages of the specimen information pack that has been annexed 

to the response, it may well be that the issuing of the same became standard 

practice long after she joined the fund. 

    

21. The complainant also denies that she received any summary of benefits when she 

joined the fund or at any stage thereafter when changes to the rules were made.  

 

Determination and reasons therefor 

 

22. The first issue for determination is whether there was, at any stage prior to January 

2004 when the complainant became aware of the percentage split of the allocation 

of retirement funding contributions, a provision in the 1
st
 respondent’s rules which 

allowed members to select the category of membership that they wished to belong 
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to, and to also regulate the percentage of the employer’s contribution which was 

allocated towards death cover.  If it is found that such a provision existed, the issue 

for determination will be whether there was a duty on the 1
st
 respondent to inform 

the complainant about that option. If it is found that such a duty existed, the issue 

will be whether or not the complainant was timeously informed about that option, 

and further whether or not she suffered any loss as a result of such failure.  

 

23. The second issue for determination is whether or not the 1
st
 respondent adequately 

and properly communicated with the complainant about such matters as her fund 

credit, retirement benefits, her reserve funds and the allocation of monthly 

contributions.  If it is found that the 1
st
 respondent failed to communicate with the 

complainant, the issue will be whether or not such failure caused the complainant to 

suffer quantifiable pecuniary loss.  

  

24. It is trite that the rules of a fund determine what rights, duties and obligations vest in, 

and are placed on, the members of a fund and on the fund vis-à-vis one another. 

Thus, in order to determine the first issue, it is necessary to chart the course of the 

applicable rules and amendments thereto over the period of the complainant’s 

membership.  The starting point is Rule 4.2 of the registered rules that were 

applicable as at the commencement date (1 November 1993).   
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25. The rule provides:  

 

“Contributions by the Employer 

 

4.2.1 The Employer will make contributions in respect of each Member at the rate of twelve per 

cent of the Member’s Earnings, less the cost for that month of the separate funeral scheme 

operated by the Principal Employer for the benefit of the Members.  

 

4.2.2 From the amount paid in terms of Rule 4.2.1 will be deducted such amount as is required to 

meet the cost for the month concerned of the death benefits referred to in Rule 6.1.1(a), 

the disability benefits referred to in Rule 6.2 and the administration expenses of the Fund. If 

such amount is at any time insufficient to meet those costs, the Trustees may decide that 

the deficit shall be met by drawing all or part of the amount required to meet the deficit from 

the Reserve Account. Otherwise the benefits under Rule 6.1.1(a) and Rule 6.2 will be 

reduced to the proportions for which the cost has been paid…” 

   

26. The rules, at that stage, did not provide for the classification of members into 

different categories. 

  

27. Rule Amendment No.5, which was registered on 25 May 1998, introduced with 

effect from 1 July 1998 the definitions “Category 1” and “Category 2” member to the 

definition section of the 2
nd

 respondent’s rules. The categories were similarly 

defined as meaning “a Member who is classified as such by the Employer in terms 

of the conditions of employment”.  The amendment also provided for a different 

percentage contribution by the employer in respect of Category 1 (12%) and 
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Category 2 (18%) members. The employer’s contribution in respect of both 

categories was nett of the cost for each month of the separate funeral scheme 

operated by the Employer for the benefit of the Members.  

  

28. With effect from 1 February 1999, the rules were again amended, with rule 4.2 

being amended so as to make the employer’s contribution in respect of both 

categories nett of the employer’s contributions in respect of the members for that 

month to the disability arrangement, the separate funeral scheme, the spouse’s 

cover, the death benefits referred to in rule 6.1.1(a) and the fund’s administration 

expenses.   Thus, even at that stage, the option of selecting the amount of risk 

cover preferred was not yet available to members. The then existing categories of 

membership were retained. 

 

29. With effect from 1 January 2000, a third category of members was introduced by 

means of a further rule amendment. The percentage of the employer’s contribution 

was increased to 15% in respect of Category 1 members, 18% in respect of 

Category 2 members and 15% in respect of Category 3 members. While the 

employer’s contribution in respect of all three categories was nett of the 

contributions towards the disability arrangement, the separate funeral scheme and 

the spouse’s cover, no contribution towards the cost of death benefits was deducted 

from the employer’s contribution in respect of Category 3 members.  
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The situation with regard to the deduction of the cost of death benefits from the 

employer’s contribution in respect of Category 1 and 2 members remained 

unchanged.   

 

30. Rule Amendment No.6, which was registered on 18 June 2001 with retrospective 

effect to 1 May 2000, inter alia deleted the definition “Category 3”.  The definitions 

“Category 1” and “Category 2”, respectively, were amended as follows: 

 

“Category 1” means a Member in respect of whom the death benefits set out in Rule 6.1.1(a) will 

be payable”.  

 

“Category 2” means a Member who has irrevocably elected that the death benefits set out in Rule 

6.1.1(a) will not be payable and that the amount that the Employer would have contributed to such 

benefits will be applied under his Fund Credit.”   

 

31. The amendment also replaced Rule 3 (“the membership rule”) with the following 

provision:  

 

“3. MEMBERSHIP 

 

 3.1 Each Eligible Employee in Service on the Commencement Date who is in 

     Service on 31 October 1993 may choose to become a Member of the Fund 

     not later than 1 November 1993, and if the Eligible Employee chooses to 

     become a Member his participation in the Fund will commence on the 

     Commencement Date. 
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 3.2. Each Employee 

 

(a) who becomes an Eligible Employee on the Commencement Date but was not in 

Service on 31 October 1993; 

 or 

 

(b) who becomes an Eligible Employee after the Commencement Date; or the 

Participation Date (as applicable);  

 

  must as a condition of employment become a Member of the Fund on the first day of the 

month on which he becomes an Eligible Employee. 

 

 3.3.Each employee who becomes an Eligible Employee in terms of Rule 3.2(b) shall become 

a Category 1 Member; provided that he may at any stage make an irrevocable election to 

become a Category 2 Member…” 

 

32. In terms of this amendment, employees who became eligible employees after 1 

November 1993 (the commencement date) were compelled to be members of the 

2
nd

 respondent and were classified as Category 1 members, subject to their 

irrevocable election to become Category 2 members instead.  The complainant 

became an eligible employee on the commencement date and was also not in 

service on 31 October 1993; thus she became an eligible employee in terms of rule 

3.2(a), and not in terms of rule 3.2(b).  Accordingly, the option of electing to be a 

Category 2 member was not available to her at that stage.    
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33.  The employer’s contribution rate became a uniform 18%, less (if applicable) the 

contributions in respect of members to the disability arrangement, the funeral 

arrangement and spouse’s cover. The employer’s contribution in respect of all 

categories remained nett of the fund’s administration expenses. The cost of death 

benefits was deducted only from the contributions made in respect of Category 1 

members.   

 

34. The revised rules of the fund, which were registered on 1 July 2002, with 

retrospective effect to 1 June 2001, retained the classification of members into 

Categories 1 and 2. However, the definition of “Category 2 Member” was extended 

as follows: 

 

“Category 2 Member” shall mean a Member who has irrevocably elected that the death benefits 

set out in Rule 6.1.1(a) will not be payable and that the amount the Employer would have 

contributed to such benefits will be applied under his Fund Credit; provided that a Member who 

remains in Service after his Normal Retirement Date in terms of Rule 5.2 will become a Category 

2 Member on reaching Normal Retirement Date.” 

  

35. In terms of the revised rules, all employees joining the fund after 1 November 1993 

or the Participation Date (as applicable), and employees who become eligible 

employees in terms of rule 3.2 were classified as Category 1 members, with the 

proviso that they may at any stage make an irrevocable election to become 

Category 2 members.  It is only at this stage that the option to elect to be a 



 Page 16

Category 2 became available to the complainant, who had joined the 2
nd

 respondent 

on 1 December 1994. 

  

36. The employer’s contribution remained at 18% across the board (Rule 4.2.1), with 

deductions being made in respect of (if applicable) contributions towards the 

disability arrangement, the funeral arrangement and the spouse’s cover. The fund’s 

expenses for the month concerned were deducted across all categories out of the 

employer’s contribution, and the contribution towards the death benefit referred to in 

rule 6.1.1(a) was deducted only in respect of category 1 members.  

 

37. The last amendment of note is Amendment No.3 which was registered on 7 June 

2004 to take effect on 1 July 2004.  In terms of that amendment the definitions 

“Category 1 Member” and “Category 2 Member” were replaced, and two more 

member categories, Categories 3 and 4, were introduced.  The definitions of the 

member categories became as follows:  

 

“Category 1 Member” shall mean a Member in respect of whom the death benefits set out in Rule 

6.1.1(a)(i) shall be payable. 

 

“Category 2 Member” shall mean a Member in respect of whom the death benefits set out in Rule 

6.1.1(a)(ii) shall be payable. 

 

“Category 3 Member” shall mean a Member in respect of whom the death benefits set out in Rule 

6.1.1(a)(iii) shall be payable. 
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“Category 4 Member” shall mean a Member who has irrevocably elected that the death benefits 

set out in Rule 6.1.1(a), the Spouse’s Cover and the benefits provided in terms of the Disability 

Arrangement and the Funeral Arrangement shall not be payable and that the amount the 

Employer would have contributed to such benefits shall be applied under his Fund Credit; 

provided that a Member who remains in Service after his Normal Retirement Date in terms of 

Rule 5.2 shall become a Category 4 Member on reaching his Normal Retirement Date.” 

 

38. Rule 3.1 was amended so as to provide for all members who were such 

immediately prior to 1 July 2004 to remain members, and to afford them the right at 

that date to elect to become either Category 1, 2, 3 or 4 members.  The option had 

to be exercised in writing and the election be given to the trustees. Failure to 

exercise the option resulted in the member being deemed to have elected to be a 

Category 1 member. New entrants to the fund were granted the option to elect the 

preferred membership category on the first day of the month on which they became 

eligible employees, with deemed Category 1 membership being the default position 

in the absence of an election. In addition, Categories 1, 2 and 3 members were also 

afforded the option to, on 1 July of each year, change their membership categories 

by written notice to the board.   

   

39. Amendment No.3 is not of any relevance to this complaint in that by that time the 

complainant had already become aware of the option to elect a membership 

category and to opt out of death benefit cover, and had also already elected to 

become a category 2 member.   
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40. To summarize, when the complainant became a member of the 1
st
 respondent on 1 

December 1994, there was no classification of members into categories, nor were 

the members entitled to choose the level of death benefit cover suited to their 

retirement needs.  It is only with effect from 1 July 1998 that the rules provided for 

the classification of members into categories. However, such categorization was 

done by the employer as a term of the conditions of employment.  Any dispute 

regarding the non-categorization of a member at that stage would be a matter 

between the employer and the member, rather than the member and the fund. 

Thus, such a dispute belonging as it does in the realm of employment law, would fall 

outside the jurisdiction of this Tribunal.   

 

41. The rule amendments that were registered on 1 February 1999 and 1 January 2000 

did not vest the complainant with any right to select a preferred membership 

category or to choose the preferred level of risk cover because they retained the 

then existing categories which were effected by the employer as a term of the 

employment conditions.   

 

42. Rule amendment No.6 which was registered on 18 June 2001 with retrospective 

effect to 1 May 2000 did not change the complainant’s then existing rights. This is 

because while rule 3.2 made it a compulsory condition of employment for all eligible 

employees who became such on the commencement date (but were not in service 
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on 31 October 1993) and those who became such after the commencement or 

participation date to become members of the 1
st
 respondent from the date on which 

they became eligible, it is only the latter class on whom sub-rule 3.3 vested the right 

to elect to become Category 2 members.  It is common cause that the complainant 

became an eligible employee on the commencement date and was not in service on 

31 October 1993.  Thus sub-rule 3.3 did not vest the said right in her.  

 

43. It is only with effect from 1 July 2002 when the revised rules were registered, with 

retrospective effect to 1 June 2001, that an entitlement was created in rule 3.3 for 

the complainant to irrevocably opt out of being classified as a Category 1 member, 

and (in terms of rule 4.2.2) to also elect not to be covered for the death benefit 

referred to in rule 6.1.1(a).  It is thus in respect of this period, up to the end of 

December 2003, that the complainant can claim to have been prejudiced as a result 

of the respondents’ failure to inform her of the entitlement extended to her by rules 

3.3 and 4.2.2. 

   

44. Section 7D(c) of the Act places a duty on the board of every fund to ensure that 

adequate and appropriate information is communicated to the members of the fund 

informing them of their rights, benefits and duties in terms of the rules of the fund. 

This duty is given recognition by the minimum disclosure requirements set out in the 

FSB’s circular PF 86.   
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The disclosure requirements are not statutory requirements issued in terms of any 

law or regulation, but are just a code of best practice agreed to by the major 

stakeholders in the retirement fund industry.  

 

45. The relevant disclosure requirements for present purposes are the provision of an 

explanatory pamphlet to new entrants within 3 months of joining a retirement fund 

and the provision of annual benefit statements to existing members not later than 

six months after the fund’s financial year-end.  It is required that the annual benefit 

statements contain details regarding the fund, the benefit and the rate of 

contributions payable by both the member and the employer. The statements must 

also set out the member’s right to inspect the rules, the valuation reports and 

financial returns; the internal dispute-resolution procedures; the importance of 

nominating a beneficiary; the need to obtain professional advice before electing a 

benefit; the fact that all benefits may be subject to tax; and that in the event of a 

conflict between the contents of the benefit statements and the rules, the rules will 

prevail.  

 

46. If the complainant had been regularly furnished with annual benefit statements over 

the years, she would have become aware of all the amendments that impacted 

upon her benefits, namely the right to elect a preferred membership category and 

the right to opt out of being covered for death benefits. According to her, it is only 

when she received the benefit statement as at 31 January 2004 that she became 
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aware of those options. According to her, the information booklet containing a 

summary of the rules and benefits was only given to her on 22 November 2005 

when she held a meeting with a trustee of the 1
st
 respondent, Mr. G Thiaart, to 

discuss the issue relating to her membership categorization.  

 

47. The respondents, on the other hand, allege that the complainant must have 

received a summary of her fund benefits (an information pack) when she joined the 

1
st
 respondent and again when rule amendments were made, since it is the practice 

of the 1
st
 respondent to do so.  They have annexed an undated copy of the 

summary of benefits in booklet form (with similar contents as the one which the 

complainant allegedly received on 22 November 2005) and copies of benefit 

statements as at 31 January 2003 (”C1”), 30 June 2004 (“C2”) and 30 June 2005 

(“C3”) as proof that benefit statements and summaries of benefits were indeed sent 

to her. 

  

48. Despite having been requested to furnish this Tribunal with proof of dispatch of 

other benefit statements and summaries of benefits, the respondents have failed to 

do so. It is instructive to note that the complainant’s legal representatives made a 

similar request to the respondents by medium of a letter dated 29 November 2005, 

but the request was apparently not acceded to.  
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49. It is also interesting to note that the complainant has annexed a copy of the benefit 

statement as at 31 January 2003 (“Annexure B1”) to the complaint, as well as 

copies of benefit statements issued subsequent to that date. Thus, while her 

assertion that she only became aware of the percentage split of the employer’s 

contributions and the percentage allocated towards death benefit cover upon her 

receipt of the statement as at 31 January 2004 might be true, she ought reasonably 

to have become aware thereof when she received the benefit statement as at 31 

January 2003.  Thus, whatever loss that the complainant suffered between 31 

January 2003 and 29 January 2004 when she instructed the respondents to convert 

her from a category 1 to a category 2 member, is to be borne by her. 

 

50. From the foregoing, it is clear that the 1
st
 respondent had a duty to communicate to 

the complainant the information relating to her benefits, rights and duties in terms of 

the rules; that it had, between 2 July 2002 and 31 January 2003, failed to inform her 

that she was entitled to elect a membership category and to opt out of receiving 

death benefit cover; and that as a result thereof she suffered quantifiable loss to the 

extent of the employer’s contributions that she would have chosen to be allocated 

towards her fund credit.  According to the complainant, had she been timeously 

furnished with that information, she would have elected to allocate her entire 9% of 

pensionable salary towards retirement funding, 16.019% of the employer’s 

contribution towards her fund credit and 1.981% of the employer’s contribution 
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towards the cost of death cover, spouse’s cover, disability benefits, funeral cover 

and administration costs.  

 

51. Regarding the second complaint issue, this Tribunal will accept, for the purposes of 

this determination only that the respondents failed to communicate with the 

complainant regarding the amount of her fund credit, her reserve funds and her 

estimated retirement benefit and that such failure was wrongful and culpable.  Be 

that as it may, the complainant has not shown that she has suffered any financial 

prejudice as a result thereof. Thus, no relief can be granted to her.   

 

52. Insofar as her proven loss under the first complaint issue is concerned, the 

appropriate relief is to place the complainant in the position that she would have 

been in had she elected to become a Category 2 member from 2 July 2002 up to 31 

January 2003.  

 

53. The order of this Tribunal is as follows:  

 

 53.1 The 2
nd

 respondent is directed to calculate the amount of the complainant’s 

fund credit for the period between 2 July 2002 and 31 January 2003, on the 

assumption that she was a Category 2 member who had elected that the 

entire 9% of her contribution be applied under her Member’s Portion, and 

16.019% of the employer’s contribution in terms of rule 4.2 be applied under 

the Employer’s Portion for her retirement.  
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 53.2 The second respondent is further directed to, within 10 days of this ruling, 

calculate the retirement benefit that would have been payable to the 

complainant in terms of Rule 5.1 had she been a Category 2 member as set 

out in paragraph 53.1 supra.  

 

 53.3 The 1
st
 respondent is ordered to, within 6 weeks of the date of this 

determination, afford the complainant an opportunity to elect one of the 

options available to her in terms of rule 5.1.1, and to pay her the benefit 

calculated as in paragraph 53.2 supra in accordance with that election, less 

any amounts already paid to her and deductions allowed in terms of the Act 

and the Income Tax Act, plus interest thereon at the rate of 15.5% p.a. 

calculated from the date of this determination to the date of final payment.  

 

 

DATED AT CAPE TOWN THIS  DAY OF               2008. 

 

 

 

_________________________________ 

MAMODUPI MOHLALA 

PENSION FUNDS ADJUDICATOR 

 

 

 


