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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

        Please quote our reference: PFA/GA/4033/2005/FM 
  
  
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24, OF 1956: (“the Act”): D J MBULE v CENTRAL 
RETIREMENT ANNUITY FUND/ SANLAM LIFE INSURANCE LIMITED/ 
HLANGANANI SECURITY SERVICE  

      
      Introduction 
  

[1]    This complaint concerns the lapsing of the underlying policy of insurance by 
Sanlam Life Insurance Limited (“the insurer”), the administrators and 
underwriters of the Central Retirement Annuity Fund (“the fund”) of which 
you were a member, on account of the non-payment of contributions. 

  
[2]    The complaint was received by this office on 24 June 2005 and a letter 

acknowledging receipt thereof was sent to the complainant on 11 July 2005. 
A letter was dispatched to the respondent on 9 July 2005 giving it until 1 
August 2005 to file a response to the complaint. A response dated 27 July 
2005 was received on 28 July 2005. A letter inviting the complainant to 
make further submissions, if any, was sent on 12 September 2005 giving 
him until 26 September 2005 to do so. No further submissions were filed by 
the complainant.  

  
[3]    In December 2005 an announcement was made of a Statement of Intent 

between the Minister of Finance, on the one hand, and the Life Offices 
Association and five large life assurers on the other, in terms of which the 
life assurers would commit themselves to certain minimum standards in 
respect of retirement annuity funds and endowment policies. Although the 
statement is not binding on this office, we nevertheless referred all 
retirement annuity fund complaints (including this one) back to the 
management boards and life assurers administering these funds with a view 
to facilitating an amicable resolution of the complaint between the parties 
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without the intervention of this office.  This matter was referred for 
settlement to both the fund and the insurer on 1 February 2006. The parties 
were given 30 ordinary days of the date of the letter to settle the matter 
failing which this office would determine the complaint in the ordinary 
course. Many complaints were settled on this basis but the settlement terms 
were not divulged to this office. However, on 19 May 2006 we were 
informed that the parties in this complaint had failed to reach a settlement in 
this case. The details of disagreement were not communicated to us. It is 
with that brief background that we now determine this complaint in the 
ordinary course. 

 
 Facts in brief 
 
[4] During the duration of your employment with Hlanganani Security Service 

(“the employer”), you became a member of the fund to which both you and 
the employer contributed on a monthly basis. On being retrenched by the 
employer, you discovered that your fund membership had terminated on 
account of the underlying policy of insurance being cancelled by the 
employer without your knowledge.  

  
         Complaint                      
  
[5]    Your complaint is two-fold. Firstly, you aver that you were under the 

impression that your contributions to the fund in the amount of R50,00 per 
month (Sanlam says the contribution was R100.00 – the employer 
contributed the other half) which were deducted from your salary by the 
employer would be available to you in the event of your retrenchment or 
dismissal. In the second instance, you explain that when the employer went 
on liquidation and a new employer took over, you approached Sanlam Life 
to “check if my funds are still in order” and you were advised that, 
unbeknown to you, the underlying insurance policy was cancelled by the 
employer thus terminating your fund membership. 

  
[6]    You seek that I “intervene and assist in clarifying in clarifying my position 

with Sanlam and the 2nd respondent [the employer]”.     
  
          
  
 Responses 
  
 The fund 
  
[7]  The fund has raised technical points to the complaint and has also dealt 

with the merits. The technical point is that you have not submitted a 
“complaint” as defined in the Pension Funds Act as your grievance is not 
“about the execution of duties by the Fund [or administrator]” but is in effect 
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“about the execution of duties by the insurer under the policy” (namely, the 
internal operation of the policy, notably the operation and application of the 
rules of the policy) which constitutes “long-term insurance business” as 
defined in, and regulated under the Long-Term Insurance Act. 

   
[8]  On the merits, the fund says that contributions to the fund stopped 

prematurely with the consequent cessation of premiums in respect of the 
underlying policy. As the underlying policy had no remaining value and 
therefore could not be made paid-up, it lapsed as a result. 

   
[9]  The fund further states that prior to the lapsing of the policy, you were 

advised that premiums were outstanding and that the paid-up value of the 
policy was not sufficient to keep it in force any longer. At that stage, your 
policy had been in force for two years.  

  
[10]  The fund refers me to rule 4.2 of Part 6 as authority for its lapsing of the 

policy. The rule provides: 
  

“Membership of the FUND will be terminated if 
  

2.4 a MEMBER ceases to make further contributions before the POLICY assuring 
the MEMBER’s benefits obtains a paid-up value, unless the FUND owns another 
POLICY on the MEMBER’s life”. 

  
[11]  The fund further contends that despite your arrangement with the employer 

for it to make deductions from your salary and pay it over to the fund as 
contributions, it was always encumbent on you to ensure that fund 
contributions were paid. 

  
[12]  Finally, the fund avers that, in discharging its duties to you as a member, it 

has acted in accordance with its rules, the Pension Funds Act and the 
Income Tax Act.             

  
        The insurer 
  
[13]  The insurer also raises technical points as noted in paragraph [7] above as 

regards my jurisdiction. 
  
[14]  On the merits, the insurer argues that the policy documents clearly 

stipulated that the proceeds of the policy would only be available to you 
between the ages of 55 and 70 years or on your total and permanent 
disability. Reliance for this proposition is based on clause 7 of the policy 
document which states: 

  
“ADVANCEMENT OR POSTPONEMENT OF MATURITY BENEFITS 
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 At the election of the assured, the benefits at maturity shall become available 
partially or in full on any date from the fifty-fifth and up to the seventieth birthday 
of the assured. 

  
 Subject to the provision of disability benefits, if any under the policy, the maturity 

benefits may also become available partially or in full at any time after the date of 
commencement of the policy if the assured can prove to the satisfaction of 
Sanlam that he suffers total and permanent disability…” 

  
[15]  As regards the second leg of your complaint, the insurer states that the 

underlying policy lapsed as no contributions were received from you with 
effect from 1 November 2003. It further states that it advised you by way of 
a letter dated 22 January 2004 that premiums on the policy were 
outstanding and that your policy had therefore lapsed.       

  
[16]  The insurer further states that it remains your responsibility to ensure that 

contributions are made towards your policy irrespective of the arrangement 
you had with the employer. Sanlam further argues that the policy document 
sets out the effect of discontinuance of premiums on the policy. 

  
[17]  Finally, the insurer states that it calculated the policy values according to the 

rules that an insurer must have and apply for this purpose, and which must 
be approved by its statutory actuary, as required by sections 46 and 52(3) of 
the Long-Term Insurance Act. 

  
        Determination and reasons therefor 
  
        The technical points 
  
[18]  There is no merit in the technical points raised by the respondents. The crux 

of this complaint does not constitute long-term insurance business, but 
actually relates to a retirement annuity fund, which is a pension fund 
organization as defined in the Act. For the reasons more fully set out in 
Louw v Central Retirement Annuity Fund and Another [2005] 7 BPLR 622 
(PFA) at paragraphs [17] to [36] and the authorities referred to therein, I 
cannot uphold the contention that this matter constitutes “long-term 
insurance business” over which I have no jurisdiction.  

  
[19]   Furthermore, Davis J (in whose judgment Le Grange AJ concurred) in 

Central Retirement Annuity Fund v Adjudicator of Pension Funds & Another, 
[2005] 8 BPLR 655 (C) (“the de Beer judgment”), at 660 C-E confirmed the 
jurisdiction of this office and stated: 

  
“The Rules of the Fund set out its essential purposes as being to provide benefits 
to members upon retirement. The fact that applicant may be exempt in terms of 
the applicable law from audit cannot exempt it from playing a role in the fulfillment 
of its purpose. In any event, applicant is a pension fund organization and has 
separate legal personality in terms of s51(a) [sic] of the Act. It cannot simply be 
treated as an illusionary ’go between’ the members such as second respondent 
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and Sanlam Life. It should be accountable to its members and hence be subject 
to the discipline of the Act’s complaint mechanism.” 

  
[20]   In so far as your complaint implicitly relates to the administration of the fund 

and/or the investment of its funds and it is implicit therein that you have 
suffered prejudice (in that your investment value has been diminished) in 
consequence of the maladministration of the fund, your grievance 
constitutes a complaint as defined (see Louw (cited above) at paragraphs 
[11] to [15]. 

  
[21]   While your letter of complaint does not make the allegations as required in 

the Act in precise terms as would otherwise have been expected of a lawyer 
(which I gather you are not), it is clear that you are dissatisfied with the 
lapsing of the underlying insurance policy and the termination of your fund 
membership without any reference to you by reason solely of your 
employer’s cessation of contributions without your consent. In the 
circumstances, it would be unduly formalistic to dismiss the complaint by 
reason solely of failure to allege in precise terms as required by the Act.      

  
[22]  The Cape High Court in the de Beer judgment said the following in this 

regard (at 660E-G): 
  

”Applicant’s contention regarding [the complainant’s] letter is based upon a very 
formalistic reading of the complaints procedure as provided for in the Act. On this 
reading, the letter generated by [the complainant] would not constitute a proper 
complaint as defined. But this submission ignores the purpose of the Act. The 
structure of Chapter VA of the Act is aimed at ensuring an effective, inexpensive 
and expeditious resolution of pension complaints by the members, many of 
whom may not be able to afford legal advice and would therefore be compelled to 
formulate their complaint without any legal assistance or a complete 
understanding of the intricacies of the legal relationship between the respective 
parties, as in this case between Sanlam and applicant.” 

  
            
 
        The merits 
  
[23]  You state that you were under the impression you would have access to 

your fund contributions in the event of your dismissal or retrenchment. I do 
not have sufficient information at my disposal as regards the circumstances 
under which you joined the fund to enable me to determine whether a valid 
contract came into being between you and the fund. Expressed differently, 
owing to the dearth of evidence, I am unable to establish whether there was 
a meeting of minds between you and the fund at the material time. 

                                       
[24]  In short, the provisions of the Income Tax Act 58, of 1962 and the regulatory 

requirements for tax approval preclude a retirement annuity fund from 
allowing a member access to monies invested in the fund until the member 
attains retirement age. Retirement age is between 55 and 70 years except 
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in instances where the member becomes permanently incapable through 
infirmity of mind or body of carrying on her/his occupation. In other words, 
retirement annuity funds do not permit the payment of withdrawal benefits or 
discontinuance prior to the age of 55 years. Accordingly, a retirement 
annuity fund cannot be ordered to cancel a member’s investment and 
refund the contributions. A member will unfortunately have to wait until the 
age of 55 years is attained before accessing the fund investment, and even 
then, she/he will only be entitled to commute one-third of the total annuity 
for cash and will have to receive a life-long pension from the fund. 

  
[25]  As regards the lapsing of the policy, the inception date was 1 July 2001 and 

your chosen retirement date was 1 July 2042. Your contributions to the fund 
ceased on 1 October 2003. At the time of lapsing of the policy, the fund 
value was R3 277.49 and this amount was, according to Sanlam, insufficient 
to allow the policy to remain in force. The documentary evidence reveals 
that Sanlam advised you of this fact by way of a letter dated 22 January 
2004 and even invited you to apply for reinstatement of the policy. This 
correspondence elicited no response from you. 

  
[26]  Clause 9 of the policy document deals with paid-up policies and provides: 
  

“If a premium is not paid within the period of grace, the policy is converted into a 
 paid-up policy, if: 
  

… the balance of the Investment Account (built up at that stage and determined 
by Sanlam) is sufficient to maintain the policy for the duration of the remaining 
policy term. 
  
If a premium is not paid within the period of grace, … the policy lapses”. 
  

[27]  I am mindful of the fact that fund contributions were discontinued due to no 
fault of your own but your employer’s which went into liquidation. 

  
[28]  In the result, your complaint cannot succeed. 
   
  
DATED AT JOHANNESBURG ON THIS       DAY  OF                             2006. 
  
  
Yours faithfully 
  
  
  
 
VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
  
  


