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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

        Please quote our ref: PFA/EC/4788/05/SG(CN) 
 

 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT, 24 OF 1956 (“the Act”): BD MAKEKE v METROPOLITAN 
RETIREMENT ANNUITY FUND; METROPOLITAN LIFE LIMITED & OLD 
MUTUAL LIFE ASSURANCE COMPANY (SA) LIMITED  
 
Introduction 
 
[1] This complaint concerns the apparent reduction in the value of the benefit 

that was paid to a member of a retirement annuity fund upon early 
retirement when compared to the maturity values that were illustrated at 
the inception of membership of the fund.  

   
[2] The complaint was received by this office on 3 August 2005 and a letter 

acknowledging receipt thereof sent to you on 23 August 2005. On 16 
August 2005 a letter was dispatched to the respondents requesting them 
to submit a response to the complaint by no later than 7 September 2005. 
The response from the third respondent, dated 5 September 2005, was 
received on 5 September 2005, while the first and second respondents’ 
joint response was received on 10 February 2006.  The responses were 
forwarded to you on 12 September 2006 for a reply by 26 September 
2006. No reply has been received from you.   

 
[3] After considering all the written submissions I consider it unnecessary to 

hold a hearing in this matter. My determination and the reasons therefor 
appear below.  

 
The complaints 
 
[4] Your complaint against Old Mutual Life Assurance Company (SA) Limited 
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(“Old Mutual”) is that you did not receive any proceeds from the three 
group life policies taken out with Old Mutual when you stopped making 
contributions during 1998.  

 
[5] As against the Metropolitan Retirement Annuity Fund (“the fund”) and 

Metropolitan Life Limited (“the insurer”), you are not satisfied with the 
amount of the early retirement benefit that was paid out to you in 
December 1998.  

 
The responses 
 
Old Mutual 
 
[6] Old Mutual states that no retirement annuity policies were issued by it to 

its retirement annuity fund on your behalf, and that therefore you are not a 
member of the South African Retirement Annuity Fund. 

 
The fund and the insurer 
 
[7] The fund and the insurer state that your membership of the fund 

commenced on 1 July 1993, when the insurer issued a Dynamic Life 
Pension Provider policy with life cover and supplementary benefits to the 
fund on your behalf.  According to the respondents, the contractual 
monthly contribution was R150, which was to escalate at the rate of 10% 
per annum in terms of the Automatic Inflation Management Facility, while 
the value of the life cover at inception date was R16 491.00.  The chosen 
contractual retirement date was 1 July 2002.   

 
[8] The respondents state that the projected values that were quoted in the 

letter of acceptance were a lower projection of R29 700 and a higher 
projection of R33 500. The said values, the respondents submit, were not 
guaranteed; and the actual maturity values would depend on the rates of 
the bonus declared, the investment amounts credited to the investment 
fund, and the application of the automatic inflation management benefit 
increase of 10% per annum for the duration of the term of membership.  
According to the respondents, the applicable assumptions are clearly 
stated in the letter of acceptance.  

 
[9] The respondents state that your last contribution was received at the end 

of July 1998, almost four years prior to the chosen contractual retirement 
date.  According to the respondents, when you ceased making 
contributions, the policy became paid-up for the total investment fund 
value (R9 739.03), effective from 1 August 1998.  They submit that as a 
result of the policy becoming paid-up, the life cover and other 
supplementary benefits were cancelled.  The value of your early 
retirement benefit, the respondents submit, was determined by the actuary 
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of the insurer, with the approval of the board of trustees, as being the 
value of the investment fund of the policy.  

 
[10] The respondents submit that your benefit was paid out in accordance with 

the rules of the fund, particularly rule A.2.2 and clause 7.2 of the policy 
contract. They further refer to the letter of acceptance prefixed to the 
policy contract as authority for paying out the investment account credit in 
settlement of your early retirement claim.  

 
[11] In a further response dated 13 October 2006, the respondents state, inter 

alia, that there was no reduction or alteration of the investment fund value. 
In amplification, they explain that the investment fund consists of an 
investment guarantee fund and an investment claim bonus fund.  The 
former, according to the respondents, is made up of the declared bonus 
rate and the contributions invested, and can only be reduced for the 
purpose of meeting the cost of policy expenses and of the supplementary 
benefits (if any).  The latter, the explanation goes, is made up of the 
declared claim bonus. In contrast with the bonus which is declared on the 
investment guarantee fund, the claim bonus is not guaranteed and its 
payment will only be confirmed at the time of the specific claim.  

 
[12] The respondents further state that upon early retirement, you only 

qualified for the investment guarantee fund and all vesting bonuses, but 
not for the investment claim bonus fund.  A breakdown of the benefit that 
was paid to you is set out as follows:  

 
 

“Total expected premiums   = 11 230.82 
Less: Expenses (Admin cost)  = ( 1 846.35) 
Less: Supplementary benefits  = ( 2 521.95) 
Total allocation of premiums  = 6 862.52 
Less AIM cost    =     (37.00) 
Plus: Vesting interest   = 1 776.77 
Vesting fund/ ERF eff 01/08/1998  = 8 602.29 
Plus: Non-vesting interest   = 1 136.74 
Total fund/ Paid-up value eff 01/08/1998 = 9 739.03 
 
ERF = Early Retirement Fund 
Eff = Effective 
Vesting interest = Investment Guarantee Fund 
Non-vesting interest = Investment Claim Bonus Fund 
 
The member only qualified for the vesting fund interest (Investment Guarantee 
Fund) when the Early Retirement was exercised viz. August 1998.” 
 

 
Determination and reasons therefor 
 
The complaint against Old Mutual 
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[13] You have not adduced any evidence that Old Mutual ever issued any 

retirement annuity policy on your life to the South African Retirement 
Annuity Fund, nor have you gainsaid Old Mutual’s assertion to that effect. 
As the party alleging that some policies were issued by Old Mutual to the 
retirement annuity fund administered by it for your benefit, you bear the 
onus to prove that fact.  

  
[14] You have failed to discharge that onus. Thus, the complaint against Old 

Mutual cannot succeed.  
 
 
Section 30I(1) 
 
[15] Although the respondents have not raised the technical point of time 

barring as provided for in section 30I(1) of the Act, the peremptory nature 
of the provisions of that section preclude me from investigating any 
complaint if the act or omission to which it relates occurred more than 
three years before the date of receipt of the written complaint.  

  
[16] There is good reason for a limit to be imposed on the time during which 

litigation may be launched and the Constitutional Court has pronounced 
on this. In Mohlomi v Minister of Defence 1997 (1) SA 124 (CC) the Court 
said (at paragraph [11]): 

 
“Rules that limit the time within which litigation may be launched are common in our 
legal system as well as many others. Inordinate delays in litigation damage the 
interests of justice. They protract the disputes over the rights and obligations sought 
to be enforced, prolonging the uncertainly of all concerned about their affairs. Nor in 
the end is it always possible to adjudicate satisfactorily on cases that have gone 
stale. By then witnesses may no longer be available to testify. The memories of ones 
whose testimony can be obtained have faded and become unreliable. Documentary 
evidence may have disappeared. Such rules prevent procrastination and those 
harmful consequences of it. They serve a purpose to which no exception in principle 
can cogently be taken.” 
 
 

[14] The early retirement benefit was paid out to you during or about December 
1998, some six years and eight months before you lodged this complaint. 
At the latest, the written complaint should have been sent to this office by 
December 2001.  Thus, the complaint is time-barred.  

 
[15] This matter does not end there, however, since section 30I(3) empowers 

me to condone the late lodging of a complaint, or to extend the three-year 
time limit, on good cause shown, or if I, of my own volition, find that good 
cause exists for condonation or for an extension. The Supreme Court of 
Appeal (or Appellate Division as it was then known) has pronounced upon 
the standard that must be met for condonation to be granted in 
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circumstances like these. In Melane v Santam Insurance Company 
Limited 1962 (4) SA 531 (A) at page 532B-E, the court said:  

 
“In deciding whether sufficient cause has been shown, the basic principle is that the 
Court has a discretion, to be exercised judicially upon a consideration of all facts, and 
in essence it is a matter of fairness to both sides. Among the facts usually relevant is 
the degree of lateness, the explanation therefor, the prospects of success, and the 
importance of the case. Ordinarily these facts are interrelated: they are not 
individually decisive, for that would be a piecemeal approach incompatible with a true 
discretion, save of course that if there are no prospects of success there would be no 
point in granting condonation. Any attempt to formulate a rule of thumb would only 
serve to harden the arteries of what should be a flexible discretion. What is needed is 
an objective conspectus of all the facts.  Thus a slight delay and a good explanation 
may help to compensate for prospects of success which are not strong. Or the 
importance of the issue and strong prospects of success may tend to compensate for 
a long delay. And the respondent’s interest in finality must not be overlooked.”  
 

[16] The delay of three years and eight months in the lodging of this complaint 
cannot be said to be a slight delay.  Furthermore, no explanation has been 
put forward for the same.  Although complaints of this nature have 
generated a lot of public interest in the last eighteen months, the 
unfavourable prospects of success on the merits and the lack of an 
explanation for the delay in this particular case tend to weigh heavily 
against the granting of condonation.   

 
[17] Regarding the prospects of success on the merits, the respondents have 

explained that no reduction of the investment fund value was effected 
when you ceased making contributions before the chosen retirement date, 
but that the life cover and the supplementary benefits, were cancelled, and 
you also did not qualify for the investment claim bonus. They have also 
explained that the apparent discrepancy between the actual benefit that 
was paid out upon early retirement and the illustrated maturity values 
resulted from the non-meeting of the assumptions on which the illustrative 
values were based.    

 
[18] The breakdown of the benefit shows that the expenses that were deducted 

from the investment fund were an administration cost of R1 846.35 and an 
Automatic Inflation Management Facility (AIM) cost of R37.00.  The 
debiting of the administration cost against the investment fund is provided 
for in the definition of “Investment Fund” as set out in clause 3 of the policy 
document.  The AIM benefit is referred to in the policy document under a 
section titled “Policy details and Benefits”, where it is stated that the values 
are all subject to the operation of the automatic inflation management 
(AIM) benefit.   From the explanation of this benefit as set out on page 10 
of the policy document, it appears that it provides for the automatic annual 
increase of the monthly contribution at the rate of 10% per annum. Thus, 
the charging of the amount of R37.00 in lieu of the AIM cost is authorized 
in the policy contract.  
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[19] Even if condonation for the late lodging of this complaint were to be 
granted, you enjoy no prospects of success on the merits. 

 
[20] On a conspectus of all the above factors, I find that no good cause exists 

for condonation of the late lodging of this complaint.    
 
[21] The complaint is dismissed.  
 
 
SIGNED IN CAPE TOWN ON THIS  DAY OF  2006 
 
 
Yours faithfully 
 
 
………………………………… 
VUYANI NGALWANA  
PENSION FUNDS ADJUDICATOR 
 
 
 


	SIGNED IN CAPE TOWN ON THISDAY OF2006

