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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 OF 1956 (“the Act”) – PATRICK MOLOKO v DIEPMEADOW 
PENSION FUND (“the fund”)  
 
Introduction 
 
[1] This matter concerns a misstatement as regards the payment and 

computation of your retirement benefit from the fund. The complaint was 
received by this office on 23 May 2005. On 27 June 2005 letters were 
dispatched to the fund giving it until 18 July 2005 to file its response to the 
complaint. A response was received from Liberty Group Limited (“the 
administrator”), the fund’s administrator, on 4 August 2005. On 18 August 
2005 a copy of the response was sent to you for a reply by 31 August 
2005. A reply was received from you on 29 August 2005. After considering 
the written submissions before me, I consider it unnecessary to hold a 
hearing in this matter. My determination and reasons therefor appears 
below. 

 
The background facts 
 
[2] You were employed by the City Council of Diepmeadow (“the employer”) 

until you retired from its service in November 2004. As a result of your 
employment you were a member of the fund. When you retired from the 
employer’s service, in 2004, you became entitled to the payment of a 
retirement benefit from the fund.  
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[3] On 11 February 2005 the administrator advised you, by letter, that R1 200 
000.00 (“the advance payment”) was deposited into your bank account. 
The letter stated further that this was an advance representing 50% of 
your provisional benefit and that the balance would be paid on final 
calculation of your retirement benefit. 

 
[4] The administrator finally calculated that the value of your benefit amounted 

to R2 229 605.04. As such the amount due to you, less the advance 
payment, was R1 029 605.04. After deducting income tax and your 
outstanding home loan the administrator deposited R791 385.62, the 
balance of your benefit, in your bank account on 24 February 2005. As 
such the net amount paid to you, as a retirement benefit, was                 
R1 991 385.62. 

 
The complaint 
 
[5] You are dissatisfied with the gross benefit of R2 229 605.04. You state 

that the administrator’s letter of 11 February 2005 (“the letter”) created an 
expectation that you will receive a gross withdrawal benefit of                 
R2 400 000.00 because it stated that the advance payment constitutes 
50% of your provisional benefit. You state further that the benefit which 
you were eventually paid was R170 394.96 (“the shortfall”) less than the 
benefit that you were expecting to receive.  

 
[6] You state further that you are entitled to payment of the shortfall, together 

with interest, because of the expectation and confusion created by the 
actuaries of the administrator and Old Mutual Life Assurance Company 
(SA) Limited (“Old Mutual”).  

 
[7]  You also request that the fund pay you your share of the Old Mutual share 

demutualization exercise since it was not included in the computation of 
your benefit.  

 
The response 
 
[8] The administrator concedes that the letter “is somewhat confusing, since it 

refers to the provisional payment as being 50% of the benefit due.” 
However, it states that the letter also made it clear that the payment was 
“an advance made from the fund” and “[The] balance of your benefit is 
being calculated.” According to the administrator the initial payment made 
to you should have been considered as an interim payment with the 
balance to be calculated and paid at a later stage. 

 
[9] As regards the Old Mutual shares, the administrator states that your share 

thereof was R122 847.57 and that it was included in the computation of 
your benefit. As such you were paid your portion of the Old Mutual share 
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demutualization exercise. 
 
Determination and reasons therefor 
 
[10] You are claiming damages as a result of an alleged negligent 

misstatement made by the fund. This claim is premised on the contents of 
the administrator’s letter of 11 February 2005. A delictual claim for 
damages based on a negligent misstatement requires a claimant to prove 
that the fund made a misstatement, in doing so the fund acted negligently 
and unlawfully, that the misstatement caused him or her to sustain 
damages, and that the damages claimed represent the proper 
compensation for the loss which the claimant sustained (see 
Administrateur Natal v Trustbank van Afrika Bpk 1979 (3) SA 824 (A)).  

 
[11] The person claiming that a delict has been committed, must prove that all 

the elements of a delict are present. Put differently, if one element cannot 
be proved it cannot reasonably be concluded that a delict was committed. 
I now turn to consider whether you have proved the elements of a delict. 

 
[12] The administrator concedes that the wording of the letter, in particular, that 

part stating “50% provisional benefit” was confusing in that it created the 
impression that the advance payment constituted 50% of your final benefit. 
However, that part of the letter should not be read in isolation but in 
conjunction with the other facts that are stated in the letter. The last 
paragraph is of particular importance in this regard. The paragraph reads: 

 
“Kindly note the benefit paid to you thus far is an advance made from the 
fund mentioned above. The balance of your benefit is currently being 
calculated. Upon completion of this, it will then be paid over into your 
personal bank account.” (my emphasis).  

 
[13] It appears that you have misconstrued the contents of the letter and as 

such read it to mean that you are being paid 50% of your final benefit as 
an advance. The misconstruing, or misinterpretation, of the words by the 
reader of a document does not amount to or render the document a 
misstatement (see Long v Krisch Provident Fund and Another [1999] 12 
BPLR 370 (PFA) at 377 H-I). If the letter is read in its entirety, it becomes 
clear that there was no misstatement made as regards the final value of 
your benefit  
 

[14] Since I have found that there was no misstatement I do not consider it 
necessary to enquire into the existence of the other elements of the delict.  

 
[15] The benefit that was paid to you was computed and paid to you in terms of 

the fund’s rules. Therefore you are not entitled to a greater benefit from 
the fund. The administrator also confirmed that the benefit included your 
portion of the proceeds that the fund received from Old Mutual’s 
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demutualization exercise.    
 
[16] In the result your complaint cannot succeed.  
 
 
DATED AT JOHANNESBURG ON THIS THE  DAY OF      2007 
 
Yours faithfully,  
 
 
 
Mamodupi Mohlala 
Pension Funds Adjudicator  
 

 


