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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 OF 1956 (“the Act”): S BEEVERS (“the complainant”) v 
INFINITY PENSION FUND (“the first respondent”), INFINITY 
PROVIDENT FUND (“the second respondent”) AND MCUBED 
EMPLOYEE BENEFITS (PTY) LTD (“the third respondent”) 

 
1. Introduction 
 

1.1 This complaint relates to the maladministration of the first and the 
second respondents.  
 

1.2 The complaint was received by this office on the 29 May 2006. A letter 
acknowledging receipt thereof was sent to the complainant on the 4th 
July 2006 and on the same date a letter was sent to the respondents 
giving them until the 25th July 2006 to file its response. This office 
received a response from the third respondent on 14 August 2006.  

 
1.3 After considering all the written submissions, it is unnecessary to hold 

a hearing in this matter. The determination and reasons therefore 
appear below. 

 
2. Factual Background 
 

2.1 The   complainant has been a member of the first and the second 
respondents since 01 April 2004. First and second respondents are the 
umbrella fund of which Egoli Gas (Pty) Ltd (“the employer”) is the 
participating employer.  
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2.2 The third respondent’s asset management proposed an investment 
strategy, see Annexure “F” of the complaint, to the trustees of the first 
and the second respondent during November 2003. 

 
2.3 The board of management of the first and the second respondents 

thereafter agreed to implement the investment strategy with immediate 
effect that resulted in the investment of the first and second 
respondents’ assets in a money market account. 

 
3. Complaint 
 

3.1 The complainant is aggrieved by the decision of the trustees of the first 
and second respondents to invest their assets in a money market 
account. 

 
3.2 The complainant states that the trustees of the first and second 

respondent have abdicated their decision making powers to the board 
of management by simply agreeing to the board of management’s 
proposal to invest the assets in the money market account. 

 
3.3  The complainant further states that the trustees of the first and second 

respondent did not consider the expert advice provided by the 
investment managers, ignoring the analysis of the first and second 
respondent membership profile and the recommendation to invest in a 
portfolio with a market exposure. He contends that the trustees have 
failed to exercise their duty of utmost good faith, proper care and 
diligence in relation to the investment of the assets of the first and 
second respondent. 

 
3.4  Further, the complainant states that as at 26 May 2006, his benefit in 

the pension and provident fund has increased by approximately 5.1% , 
thus over a period of 24 months, which illustrates the poor growth in 
such portfolios. Furthermore, the complainant states that the first and 
second respondent’s assets should be invested in a Focus 65 portfolio 
which was recommended by the asset manager since during April 
2004 

 
3.5   Therefore, the complainant seeks an order against the respondents for 

the payment of the difference between the growth earned on the 
money market portfolio (5.1%) and the Focus 65 portfolio (68.5%) as 
from the 1st April 2004 until the date of this determination and such 
amounts to be added to his benefits in the first and second 
respondents, in addition the complainant seeks interest on the amount 
and a direction that the trustees should review the current investment 
strategy. 
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4. Third Respondent’s response 
 

4.1 Third respondent is the administrator of first and second respondent, it 
states that the decision to place the investment in the money market 
portfolio was taken by the board of management on the 10th March 
2004.  

          
        4.2   Third respondent states that the reason why this recommendation was 

put to the board of trustees was that capital preservation at that point in 
time was of utmost importance. The board of management is used by 
the trustees to better understand the uniqueness of the members of the 
participating employer. 
    

        4.3  Third respondent states that the trustees of the first and second 
respondent did not follow the decision of the board of management 
blindly, they have applied their mind and took into consideration the 
members’ profile. 

 
4.4 Further, the third respondent states that expert advice was sought 

before the investment into the money market account and that this 
investment would be reviewable on a regular basis. In addition 
members were informed at all the time about the investment of their 
benefits. 

 
5 Complainant’s Reply 
 

   5.1   In his reply, the complainant states that the first and second 
respondents have not indicated what research or survey was 
conducted amongst the members to assess their risk profiles. 

  
   5.2   He further argued that a period of two and half years has passed and 

the employer’s business is still operating, but the trustees still have not 
changed the investment policy relating to this participating employer. 

 
        5.3   Furthermore, the complainant states that the board of management is 

there to advise the trustees of any particularities with regard to the 
participating employer, however, this does not derogate the 
responsibility and duty of the trustees to choose an appropriate 
investment strategy for the first and second respondent.    

 
6. Determination and reasons therefore 
          
        6.1   The complainant is dissatisfied with the administration of the first and 

second respondent in relation to the investment of their assets.            
 

   6.2 The complainant states that the trustees of the first and second 
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respondent blindly followed the investment strategy proposed by the 
third respondent’s asset management to invest the assets in the 
money market account and ignored the board of management’s 
recommendations to invest in the Focus 65 portfolio. 

         
 

     6.3   Rule 8.14.1and 8.14.2 of the first and second respondent provides that 
the   duties of a board shall, inter alia, include the duties to  

 
        ” ensure that the investments shall be made in accordance with sound financial 

principles and an investment policy and strategy developed by the board “ 
 
         “ the investment policy and strategy shall have due regard to the income needs and 

long term interest of the fund and its members and shall include guidelines on the 
investment objectives of the fund , the nature of the investments appropriate to the 
liabilities of the fund , the type of investment permitted and provision for appropriate 
performance review “ 

 

6.4  It follows from the above that the board of the first and the second        
respondent have the power to invest all the assets of the first and 
second respondent in such a manner as they may determine from time 
to time. The provisions of the rules mentioned in 6.3 above clearly 
empowers the board to invest the respondent’s assets at their 
discretion , it must also be noted that the rules does not make any 
mention of the trustees, this tribunal will accept that the board of 
management and the trustees is one thing or they have the same 
duties and objects. This tribunal finds that the trustees of the first and 
second respondent were at liberty to invest the assets as they deem fit.  

 
6.5 The third respondent states that the trustees of the first respondent and 

the second respondent have consulted with experts before investing 
the assets into the money market account. Rule 8.5 of the first and 
second respondent empowers the trustees to do so, it state that the 
duties of the board shall ,inter alia, include the duties to 

 
 “obtain expert advice on matters in respect of which the board may lack sufficient 

expertise. “ 
       

   
      
        6.6   There is a duty imposed by law on the trustees of any pension fund   to     

observe the utmost good faith and to exercise care and diligence in 
relation to the investment of the pension funds, section 2 of the 
Financial Institution (Protection of Funds) Act 28 of 2001 on duties of 
persons dealing with funds of and with trust properties controlled by 
financial institutions provides that  

 
     “ A director ,member ,partner ,official, employer agent of a financial                               
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institution or of a nominee company who invests ,holds ,keeps in safe 
custody, controls, administers or alienated any funds of the financial 
institution or any trust property – 

 
(a)  must, with regard to such funds, observe the utmost good faith    

and    exercise care and diligence. 
 
         (b)  must, with regard to the trust property and the terms of the 

instrument or agreement by which the trust or agency in question 
has been created, observe the utmost good faith and exercise the 
care and diligence required of a trustee in the exercise of that 
discharge 

 
        This tribunals find that there is no contravention of the abovementioned 

section by the first and second respondent. 
 
 

        6.7   The trustees of the first and second respondent have decided to invest 
the assets in the money market account to avoid the erosion of the 
fund’s capital, capital preservation was of the utmost importance, this is 
a low risk investment with a low return, as opposed to a high risk 
investment preferred by the complainant which might result in the 
erosion of the underlying capital depending on the performance of the 
market. This tribunal is satisfied that the investment into the money 
market account was done in the best interest of the members taking 
into account their risk profiles. 

 
        6.8    Members of the first and second respondent were kept informed about 

the investment, contact details were provided to them should they need 
any clarity, besides, this investment strategy is reviewable on a regular 
basis. It follows that the complainant’s submission that the investment 
portfolio should have changed after two years cannot succeed as the 
board of trustees has to act in the best interest of members at all time. 
Further, there is nothing which suggests that the complainant has 
requested the respondents to review his investment portfolio during the 
last two years. 

 
        6.9   The complainant is basically alleging maladministration of the first and 

second respondent by the board of trustees which caused him financial 
prejudice, in order to succeed in this claim, the complainant must show 
that the first and second respondent’s trustees were negligent and that 
he suffered loss as a result (see Spearman v Salt Rock Hotel Pension 
Fund and Others [2001] 9 BPLR 2526 (PFA)).         

 
   
       6.10  There is no evidence before this tribunal indicating that the complainant 
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has suffered any financial prejudice due to the investment strategy 
adopted by the first and the second respondent. The complainant, in 
his own admission, states that his benefit has increased by 
approximately 5.1% within a period of 24 month, meaning that his 
underlying capital is still intact.  

 
 

 6.11    In the result, this complaint cannot succeed. 
    
 
 
SIGNED IN JOHANNESBURG ON THIS             DAY OF    2008. 
 
 
 
Yours faithfully 
 

 
 
 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 

 


