
 

 

IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

(HELD IN CAPE TOWN) 

 

     CASE NO: PFA/FS/10313/06/KM 

 

 

In the complaint between: 

 

 

L S THIPE                                                   Complainant 

 

 

and  

 

 

SAMWU NATIONAL PROVIDENT FUND         Respondent 

 

 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE 

PENSION FUNDS ACT 24 OF 1956 (“the Act”) 
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1.  Introduction 

 

1.1 This complaint relates to the calculation of the benefit that 

became payable upon the death of a member of the respondent, 

Mr KD Thipe (“the deceased”). 

 

1.2 The complaint was received by this office on 21 August 2006. A 

letter acknowledging receipt thereof was sent to the complainant 

on 11 October 2006. On the same date a letter was dispatched to 

the respondent requesting it to file a response to the complaint by 

no later than 13 November 2006. A response was received on 13 

November 2006 and a copy of same was forwarded to the 

complainant. A reply was received from the complainant on 10 

October 2007.  

 

1.3 After reviewing the written submissions, it is considered 

unnecessary to hold a hearing in this matter. The determination 

and reasons therefor appear below. 

 

 

2.  Factual background 

 

2.1  The complainant is the daughter of the deceased who died on 19 

February 1999. The deceased was employed by Kopanong 

Municipality (“the employer”). He was a member of the 

respondent by virtue of his employment until the date of his death.  
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2.2 Upon the death of the deceased, a benefit became payable to his 

beneficiaries. 

 

 

3.  Complaint 

 

3.1 The complainant states that after the death of the deceased she 

and her aunt requested payment of the aforesaid benefit from the 

respondent without any success. She avers that payment was 

eventually made in 2005. According to the complainant, the 

amount that was paid did not exceed R25 000.00. 

 

3.2  The complainant is not satisfied with the benefit that she received 

from the respondent. She would like to know what happened to 

the money that was deducted from the deceased’s salary in respect 

of contributions to  the respondent since she was supposed to have 

received a benefit which was equal to 5 x the deceased’s annual 

salary plus interest. She accordingly requests this tribunal to direct 

the respondent to pay the balance of her benefit. 

 

 

4.  Response 

 

4.1 The respondent advises that the complainant’s benefit of R26 

207.19 was paid on 19 August 2005 to LJ Thipe. It records that 

the amount of the  aforesaid benefit represents a full refund of the 

deceased’s fund credit and a lump sum death benefit which is 
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equal to 2x the deceased’s annual salary in terms of its rules that 

were applicable at the time. 

 

4.2 It submits that the complaint should be dismissed. 

 

 

5.  Reply 

 

5.1 In her reply, the complainant is now disputing that she received 

the benefit. In this regard, she points out that the payment of the 

benefit was made to her aunt. The complainant requests the 

respondent to compensate her for the payment which she alleges 

should have been made to her since she was a major. 

 

 

6.  Further response 

 

6.1 The respondent submits that the death benefit was distributed in 

accordance with the provisions of the Act. It states that the 

deceased died on 17 February 1999. At that time, the complainant 

was 16 years old. However, the claim for the payment of the death 

benefit was submitted on 20 May 2004.  

 

6.2 According to the respondent, the claim documents indicated that 

the complainant was still at school and was maintained by the 

deceased’s sister, LJ Thipe. In effecting an equitable distribution, 

the respondent submits that the board of trustees took into account 
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all relevant factors and disregarded irrelevant factors. It states that 

the board took into account the fact that the complainant was 

looked after by the deceased’s sister and the amount available for 

distribution was relatively minimal. It therefore took a decision to 

pay the total amount of the death benefit, amounting to R26 

207.19, to the deceased’s sister. 

 

 

7.  Determination and reasons therefor 

 

Time barring 

 

7.1 At the time the complaint was lodged, Section 30I of the Pension 

Funds Act imposed certain time limits with regard to lodging of 

complaints before the Adjudicator and stated as follows: 

 

“(1) The Adjudicator shall not investigate a complaint if 

the act or omission to which it relates occurred more 

than three years before the date on which the 

complaint is received by him or her in writing.  

 

(2) If the complainant was unaware of the occurrence of 

the act or omission contemplated in subsection (1), 

the period of three years shall commence on the date 

on which the complainant became aware or ought 

reasonably to have become aware of such 

occurrence, whichever occurs first. 
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(3)  The Adjudicator may on good cause shown or of his 

or her own motion - 

 

(a)   either before or after expiry of any period 

prescribed by this Chapter, extend such 

period;  

(b) condone non compliance with any time 

limit prescribed by this Chapter.” 

 

7.2 Although section 30I(3) was subsequently removed by the 

Pension Funds Amendment Act no 11 of 2007 which came into 

operation on 13 September 2007 and subsection(2) was modified 

to incorporate certain provisions of the Prescription Act 68 of 

1969, the complainant is entitled to have her complaint 

adjudicated on the legal framework applicable at the time that she 

lodged her complaint. Therefore the discretion to condone non-

compliance with the time limits set out in section 30I must be 

exercised in respect of this complaint since it was lodged prior to 

the commencement date of the Pension Funds Amendment Act. 

 

7.3 It seems that the complainant’s cause of action arose on 19 

February 1999. Her complaint was lodged on 21 August 2006. It 

ought to have been lodged in February 2002. The complaint was 

therefore received more than 3 years out of time. 

 

7.4 There is good reason for a limit to be imposed on the time during 

which litigation may be launched and the Constitutional Court has 

pronounced on this. In Mohlomi v Minister of Defence 1997 (1) 
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SA 124 (CC) the Court said (at paragraph [11]): 

 

“Rules that limit the time within which litigation may be 

launched are common in our legal system as well as many 

others. Inordinate delays in litigation damage the interests of 

justice. They protract the disputes over the rights and obligations 

sought to be enforced, prolonging the uncertainly of all 

concerned about their affairs. Nor in the end is it always possible 

to adjudicate satisfactorily on cases that have gone stale. By then 

witnesses may no longer be available to testify. The memories of 

ones whose testimony can be obtained have faded and become 

unreliable. Documentary evidence may have disappeared. Such 

rules prevent procrastination and those harmful consequences of 

it. They serve a purpose to which no exception in principle can 

cogently be taken.” 

 

 Condonation 

 

7.5 However, that the complaint has become time-barred in terms of 

section 30I of the Act is not the end of the matter as I still have a 

discretion to extend the “three-year” time period or to condone 

non-compliance therewith. But good cause needs to be shown to 

enable me to do that. 

 

7.6 The Supreme Court of Appeal (or Appellate Division as it was 

then known) has pronounced upon the standard that must be met 

for condonation to be granted in circumstances like these. In 

Melane v Santam Insurance Company Limited 1962 (4) SA 531 

(A) the court said (at 532B-E):   
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“In deciding whether sufficient cause has been shown, the basic 

principle is that the Court has discretion, to be exercised 

judicially upon a consideration of all facts, and in essence it is a 

matter of fairness to both sides. Among the facts usually relevant 

is the degree of lateness, the explanation therefor, the prospects 

of success, and the importance of the case. Ordinarily these facts 

are interrelated: they are not individually decisive, for that would 

be a piecemeal approach incompatible with a true discretion, 

save of course that if there are no prospects of success there 

would be no point in granting condonation. Any attempt to 

formulate a rule of thumb would only serve to harden the arteries 

of what should be a flexible discretion. What is needed is an 

objective conspectus of all the facts. Thus a slight delay and a 

good explanation may help to compensate for prospects of 

success which are not strong. Or the importance of the issue and 

strong prospects of success may tend to compensate for a long 

delay. And the respondent’s interest in finality must not be 

overlooked.”  

 

7.7 It is clear that more than 6 years elapsed before the complainant 

lodged her complaint with this office. Although no reasons for the 

delay have been provided by the complainant, it appears that the 

respondent has not suffered prejudice by the late lodgement of 

this complaint. However, this is not the only consideration that 

has to be taken into account; the prospects of success on the 

merits also play a very important role in cases of this nature. 

 

7.8 Regarding the complainant’s prospects of success on the merits, 

there are two issues which ought to determined, namely the 
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calculation of the death benefit and the mode of its payment.  

 

Calculation of the benefit 

 

7.9 Section 13 of the Act states that the rules of a registered fund are 

binding on the fund’s members, shareholders and officers thereof, 

and any person claiming under the rules, or whose claim is 

derived from a person so claiming. Furthermore, the trustee’s 

powers are circumscribed by the rules of the fund (see Tek 

Corporation Provident Fund and Others v Lorentz [2000] 3 

BPLR 227 (SCA) at 239 D-H).  

 

7.10 The allegation raised by the complainant that she ought to have 

received a benefit calculated at 5 x the deceased’s annual salary 

seems to be incorrect. In terms of the schedule to the respondent’s 

rules which was applicable at the time of death of the deceased, 

the death benefit is  calculated as follows: 

 

  “PRE-RETIREMENT DEATH BENEFITS 

 

  Lump sum death benefit:  Up to 30 June 2000: 

 

 Twenty-four times the MEMBER’S 

PENSIONABLE SALARY.” 

 

7.11 The above rule is consistent with the respondent’s contention. 

Therefore the complainant’s assertion is unfounded. 
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Payment of the benefit 

 

7.12 The issue here is whether the board of trustees exercised its 

discretion properly in deciding to pay the benefit to the deceased’s 

sister. In order to answer this question it is necessary to determine 

whether the board of trustees took all relevant factors into account 

and ignored irrelevant factors in determining the mode of 

payment of the complainant’s benefit. 

 

7.13 It is common cause that the complainant is the daughter of the 

deceased and was a minor at the time of the deceased’s death. 

According to the papers before me, the complainant was 

approximately 16 years old at the time of the deceased’s death but 

payment was made when she was 22 years old. It is evident that 

the entire benefit was allocated to the complainant. However, 

payment was made to the deceased’s sister despite the fact that 

the complainant was a major.  

 

7.14 It is clear that the decision of the board was based on the fact that 

the complainant was maintained by the deceased’s sister after the 

deceased passed away. It seems that the trustees were of the view 

that payment to the deceased’s sister constituted discharge of the 

respondent’s obligation to the complainant. However, this is 

inconsistent with provisions of section 37C of the Act. In this 

regard, sections 37C (2) and (4) of the Act which regulate the 

different modes of payment, in the alternative to direct payment, 

read as follows: 
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“(2) For the purpose of this section, a payment by a 

registered fund to a trustee contemplated in the Trust 

Property Control Act, 1988 (Act No.57 of 1988), for 

the benefit of a dependant or nominee contemplated 

in this section shall be deemed to be a payment to 

such dependant or nominee. 

 

(3) …. 

 

(4)(a) Any benefit dealt with in terms of this section, 

payable to a major dependant or major nominee, may 

be paid in more than one payment if the dependant or 

nominee has consented thereto in writing: Provided 

that– 

 

(i) the amount of the payments, intervals of 

payment, interest to be added and other 

terms and conditions are disclosed in a 

written agreement; and 

 

(ii) the agreement may be cancelled by either 

party on written notice not exceeding 90 

days. 

(b) If the agreement contemplated in paragraph (a) is 

cancelled the balance of the benefit shall be paid to 

the dependant or nominee in full.” 

 

7.15 Having allocated the benefit to the minor child of the deceased 

(the complainant), the board then made payment of the amount in 
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a manner not contemplated by section 37C, which was 

consequently impermissible. The fact that the deceased’s sister 

took care of the complainant is irrelevant in determining the mode 

of payment in terms of the Act as she was no longer a minor child 

at the time. I am satisfied that the complainant has strong 

prospects of success on the merits. In the circumstances, I 

therefore condone the late lodgment of this aspect of the 

complaint. 

 

7.16 As a general rule, where a discretion has been improperly 

exercised, our courts are reluctant to substitute their own decision 

for that of another administrative functionary, but tend to refer the 

matter back to the functionary for a fresh exercise of discretion, 

unless there are exceptional circumstances (See Hattingh & 

Others v Hattingh & Others [2003] 4 BPLR 4539 (PFA) at 

4544G-H). However, in the present circumstances there is 

sufficient information before this tribunal to place it in an 

appropriate position to take the decision. It would incur 

significant and unnecessary delay to remit the matter for re-

consideration. 

 

7.17 As stated, the board decided to allocate the benefit to the 

complainant. What is challenged is the mode of payment. As the 

complainant was a major at the time that payment was made, 

there was no basis in law to make payment on her behalf to the 

deceased’s sister. 
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8. Relief 

 

8.1 The order of this tribunal is the following:  

 

8.1.1 The board of management of the respondent is directed 

to pay to the complainant the amount of the death 

benefit less any deductions in terms of the Act (if any), 

within one week from the date of this determination, 

together with interest thereon calculated at 15.5% per 

annum from 17 February 1999 to the date of payment. 

 

 

 

 

DATED AT CAPE TOWN ON THIS THE            DAY OF                2008. 

 

 

 

 

 

     

MAMODUPI MOHLALA 

PENSION FUNDS ADJUDICATOR 

 

 

 


