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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 of 1956 (“the Act”): M J Moeketsi (“the complainant”) v 
Mineworkers Provident Fund (“the respondent”)  
 
Introduction 
 

[1] The complaint concerns the entitlement of the complainant to the benefit 
payable after the death of his brother. 

 
[2] The complaint was received on 16 January 2006 and a letter 

acknowledging receipt thereof was sent to the complainant on 24 January 
2006. On the same date a letter was dispatched to the respondent (“the 
fund”) requesting it to submit a response to the complaint by 14 February 
2006. The fund’s response was received on 2 March 2006. A further 
response was received from the fund on 19 June 2007.  This response 
was sent to the complainant on 26 June 2007 requesting a reply by 16 
July 2007. A telephonic reply was received from the complainant’s 
representative on 20 July 2007.   

 
 
[3] After reviewing the written submissions before me, I consider it 

unnecessary to hold a hearing in this matter. My determination and 
reasons therefor appear below.   
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Complaint 
 
[4] The complainant states that his younger brother, Mr M Moeketsi (“the 

deceased”) died on 16 February 2004, and is survived by two minor 
children who have been residing with him since his brother’s death. The 
deceased was divorced from his customary wife in 1996, and the 
deceased had taken care of the children since the divorce. The 
complainant requests this tribunal to assist him in obtaining the death 
benefit for the support of the deceased’s minor children.  

 
The fund’s response 
 
[5] The fund states that the benefit due to the deceased’s beneficiaries is 

R158 675.82. No benefit has been paid as the fund established that there 
is a further possible dependant, a child by the name of Tabita Moeketsi, 
who is registered as a nominee by the deceased. Moroleng and Moliki 
Moeketsi, the minor children of the deceased, have been identified as 
dependants. The fund states that it also needs to determine the 
dependency of Mamoroleng (surname not mentioned) that the deceased 
registered as his spouse.  Furthermore the fund awaits proof of 
guardianship from the complainant. 

 
Determination and reasons therefor 
 
 [6]  It is now almost three and a half years since the deceased died and the 

fund has not finalized the matter. In terms of section 37C(1)(a) the fund is 
given 12 months from the date of death to trace the deceased’s 
dependants, and once the fund has traced or become aware of his 
dependants, it is obliged to consider an equitable division of the benefit, 
the method of payment, and then to proceed forthwith to make payment 
to the identified dependants and nominees. If Tabita Moeketsi's name 
appears on a nomination form, and the deceased had also registered a 
spouse, as alleged by the fund, it would have had this information at hand 
when he died in February 2004. On 11 October 2005 the complainant 
signed a sworn affidavit that the deceased’s minor children Moliki and 
Moroleng Moeketsi were in his care, and that the mother of these children 
left the deceased in 1996, yet it is not apparent that the fund took any 
steps to investigate the circumstances of the deceased’s dependants.  

 
[7]  While it is necessary that the fund conduct a thorough, independent and 

factual investigation to obtain all the relevant factors in order to apply 
section 37C, it is wholly unreasonable that it has taken this extraordinarily 
lengthy period to deal with this matter. The board of trustees has a 
statutory duty of care, diligence and good faith to members, as well as 
their beneficiaries, and its failure to proceed in this matter does not in any 
measure serve the best interests of such persons. As the complainant 
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also bears the responsibility of formal proof of guardianship, it would be 
premature to award direct relief in his favour.  

 
Relief 
 
[8] My order is as follows: 
 
[8.1] The trustees of the find are ordered to exercise their discretion in terms of 

section 37C of the Act, and thus to consider which dependants and 
nominees qualify as beneficiaries, decide on an equitable distribution 
among the beneficiaries, the mode of payment and to make payment in 
accordance with such decision within three weeks of the date of this 
determination; 

 
[8.2] The fund must advise the complainant in writing of its decision on the 

distribution of the death benefit, mode of payment and reasons therefor, 
upon such decision being taken.  

 
Dated at Cape Town on this the                    day of                                2008. 
 
Yours faithfully 
 
 
 
Mamodupi Mohlala 
Pension Funds Adjudicator 
   


