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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

          Please quote our reference: PFA/WE/6201/2005/NVC 
 

 
Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24 of 1956 (“the Act”): J Thobile v AZA Day and Night 
Security (Pty) Limited (“AZA” or “the employer”) and Security 
Employees National Provident Fund (“the fund”)  

 
Introduction 
 
[1] Your complaint concerns the failure of the employer to pay the required 

contributions to the fund on your behalf. The reformulated complaint was 
received on 21 November 2005 and a letter acknowledging receipt thereof 
was sent to you on 29 November 2005. On the same date a letter was 
dispatched to the fund requesting it to submit a response to your complaint 
by 20 December 2005. The fund’s response was received on 1 February 
2006. On 12 May 2006 the response was sent to you for a reply by 9 June 
2006. No reply has been received from you. After considering the written 
submissions before me, I consider it unnecessary to hold a hearing in this 
matter. My determination and reasons therefor appear below. As the facts 
are known to the parties I shall not burden this determination by repeating 
them here.  

 
 
Complaint 
 
[2] You are unhappy about the employer’s failure to pay the contributions that 

it deducted from your salary to the fund. The fund is therefore unable to 
pay you your withdrawal benefit after leaving the service of AZA in 
January 2004. You want this tribunal to investigate the matter.  

 
The fund’s response 
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[3] The fund states that its administrator (which is Penpro Administrators (Pty) 
Limited) advised it that it received no contributions on your behalf from the 
employer. The fund received contributions from AZA in respect of other 
members for the period from February 2003 to September 2003 and your 
name does not appear on any of the membership data.  

 
[4] The fund also advises that regardless of numerous attempts, no further 

contributions have been received from AZA, and all mail addressed to the 
employer has been returned as uncollected.  

 
Determination and reasons therefor 
 
[5] In terms of rule 4.2 membership of the fund is a condition of service for 

every person who becomes an eligible employee, which is defined as an 
employee of the participating employer, on or after the “commencement 
date”, subject to the conditions set out in rule 4.2.2. The commencement 
date is the date that AZA became a participating employer. It appears that 
you were not excluded from membership. You have provided this office 
with evidence that you were employed by AZA, a participating employer, 
and that it had made at least one deduction from your salary for provident 
fund purposes.  

 
[6] I am satisfied on the evidence that you were a member of the fund. 

However, according to the fund the employer did not pay the contributions 
to the fund in order to secure a benefit for you. My assistants have 
attempted, on numerous occasions, and over a period of time, to make 
contact with your former employer, by means of letters, telephone and 
electronic mail, but without success. Furthermore, the fund advised my 
assistants that the employer’s telephone numbers are no longer in 
existence, that its mail to the employer is returned, and that the offices no 
longer exist. 

 
[7] Although all our efforts to locate your former employer have been fruitless, 

I am prepared to make an order against it in the event that you are 
successful in this regard.  

 
[8] Further, it is a criminal offence, in terms of section 37 read together with 

section 13A of the Act, for an employer to fail to pay contributions to the 
fund after making deductions from its employees’ salaries for that purpose. 
Because this practice at face value constitutes theft, I shall also refer this 
matter to the prosecution authorities for investigation.  

 
Relief 
 
[9] The order of this tribunal is as follows:  
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[9.1] the fund is directed to calculate the benefit, with your 
assistance  if required, that you would have been entitled to 
in terms of the rules of the fund, had it received the 
contributions due on your behalf by your former employer, 
AZA Day and Night Security (Pty) Limited, within four weeks 
of the date of this determination; 

 
[9.2] AZA Day and Night Security (Pty) Limited is ordered to pay 

you the amount calculated in [9.1]  plus interest at the rate of 
15.5% per annum, from the date of termination of service to 
the date of payment, less any permissible deductions in 
terms of relevant legislation, within six weeks of the date 
hereof. 

 
Dated at Cape Town on this the               day of                                  2006.  
 
Yours faithfully 
 
 
 
 
 
Vuyani Ngalwana 
Pension Funds Adjudicator 
 
  
 
 
 
 
 
 
 


