
  
 
 
 

HEAD OFFICE
Johannesburg

1st Floor, Norfolk House
Cnr 5th Street & Norwich Close

Sandton, 2196
PO Box 651826, Benmore, 2010

Tel (011) 884-8454 � Fax (011) 884-1144
E-Mail: enquiries-jhb@pfa.org.za

Cape Town
2nd Floor, Oakdale House, The Oval 

Oakdale Road, Newlands, 7700 
P O Box 23005, Claremont, 7735

Tel (021) 674-0209  �   Fax (021) 674-0185
E-mail: enquiries@pfa.org.za

Website: www.pfa.org.za

 

 

            Please quote our reference: PFA/WE/3451/05/KM 
 

 
Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24 of 1956 (“the Act”): Z v MOMENTUM RETIREMENT 
ANNUITY FUND (“the fund”) and MOMENTUM GROUP LTD 
(“Momentum” or “the insurer”) 

 
Introduction  
 
[1] Your complaint concerns the amount deducted from the value of your fund 

benefit as a consequence of your cessation of contributions. You have 
also filed a second complaint dealing with your disability pension 
increases from the Disability Protection Plan. The complaint was received 
by this office on 18 May 2005 and a letter acknowledging receipt thereof 
sent to you on 30 May 2005. On 31 May 2005 letters were dispatched to 
the respondents giving them until 21 June 2005 to file responses to the 
complaint. The joint response dated 5 July 2005 was received on 7 July 
2005.  

 
 [2] In December 2005 an announcement was made of a Statement of Intent 

between the Minister of Finance, on the one hand, and the Life Offices 
Association and five large life assurers on the other, in terms of which the 
life assurers would commit themselves to certain minimum standards in 
respect of retirement annuity funds and endowment policies. Although the 
statement is not binding on this office, we nevertheless referred all 
retirement annuity fund complaints (including this one) back to the 
management boards and life assurers administering these funds with a 
view to facilitating an amicable resolution of the complaint between the 
parties without the intervention of this office. This matter was referred for 
settlement to the fund on 23 January 2006. The parties were given 30 
days to settle the matter failing which this office would determine the 
complaint in  the ordinary course. Many complaints were settled on this 
basis but the  settlement terms were not divulged to this office. However, 
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on 9 February 2006, you advised that a settlement offer had been made 
which you were unable to accept. My assistant further confirmed with you 
telephonically on 2 August 2006 that no resolution had been reached, and 
that you wished for the complaint to proceed to adjudication. It is with that 
brief background that I now determine this complaint in the ordinary 
course. My determination and reasons therefor appear below. 

 
[3] As the facts are known to the parties I shall only repeat those facts that 

are pertinent to understanding this determination.  
 
 
Complaint 
 
[4] Your membership of the fund commenced on 1 November 2000, with 

monthly contributions of R1024 in respect of policy number 96335372. In 
February 2002 you became psychiatrically ill, resulting in a finding that you 
were unable to continue in service with your employer due to disability. 
When you were again able to return to your affairs, you discovered that 
your underlying policy in the fund had been made paid up on instruction 
from your broker.  

 
[5] It transpired that the policy had been surrendered with effect from 1 July 

2002. Although total contributions in an amount of R21 506 had been paid 
up until that date, the cash value of your fund share at that time was less 
than R500. You concede that any policy involves costs, but contend that 
only a monthly administration fee and a charge of 6% of the remainder of 
the monthly premium was specified in your policy document. You therefore 
contest the fund’s or insurer’s right to effect the deduction in respect of 
early surrender costs. 

 
[6] Although not stated in your complaint, it appears from the response filed 

that you exited the fund in July 2005 on early retirement (presumably on 
grounds of disability since you are presently only 31 years of age) and 
have been paid the cash value of your benefit. You ask that I direct the 
respondents to reimburse you in full in respect of the contributions made 
by you together with interest.  

 
[7] Your further complaint is in respect of an income protection scheme of 

which you are a member, and from which you are receiving monthly 
disability payments. Your grievance concerns the amount of the annual 
increases to this pension. 

 
 
Response  
 
[8] The fund states that in terms of the policy contract, a policy can be made 
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paid up if it has a cash value. The cash value, according to the fund, is 
the fund value minus any outstanding costs still on the policy as well as 
an administration fee. At the time of making your policy paid up, the 
outstanding costs were R18 292 and the fund value was R18 811. The 
cash value was the amount represented by the difference between these 
two figures. 

 
[9] The fund goes on to explain that costs are incurred when an investment 

is made with a fund which is structured with reference to underlying 
insurance products. Commission is paid to the broker. The administrator 
issues a contract and provision is made for the general running costs of 
the company administering the investment. The costs incurred on a policy 
are carried in a cost account on the policy and this account is 
administered in the same way as a loan. 

 
[10] The above costs are normally recouped from the contributions made in 

the form of the monthly administration charges levied over the whole term 
of the fund membership. If the member wishes to make the policy paid up 
earlier than the originally indicated retirement date, or take an early 
retirement, the insurer has to recoup any outstanding cost prematurely. 

 
[11] In your case the costs included in the expense account are set out as 

follows: 
 

Total commission   R10 896,82 
Marketing expenses   R  1 225,90 
Momentum initial fee  R  3 727,14 
Total     R15 849,86 

 
[12] The fund states that this expense account, because it is administered in 

the same way as a loan account, attracted interest. This resulted in the 
outstanding cost account of R18 292 as at the date of making the policy 
paid up. 

 
[13] It further points out that when the policy was made paid up there was a 

claw back of commission from the broker of R2 270 which was not 
credited to your policy. The fund has stated that it will reimburse you this 
amount together with interest, less any applicable tax. 

 
[14] For authority to effect the deduction on surrender of the policy, the fund 

has referred to the clause (unnumbered) appearing on page 1 of the 
policy document which reads as follows: 

 
“If your policy has a cash value, and you do not pay premiums, we will keep 
your policy in force (in full or for reduced benefits) by means of an automatic 
paid-up policy.” 
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Determination and reasons therefor 
 
 
[15] The issue for determination is whether the fund and/or Momentum (in its 

capacity as administrator and/or insurer of the fund assets) are entitled to 
deduct an amount from your fund share by reason solely of your ceasing 
to pay contributions. The answer must lie in the rules of the fund, or in the 
provisions of the policy document.  

 
[16] Two rules refer to the cessation of contributions. Rule 4.8 states 
 

“The BOARD may in its sole discretion allow a MEMBER to discontinue the 
payments of CONTRIBUTIONS, reduce CONTRIBUTIONS or request a change 
to his chosen RETIREMENT DATE, subject to such conditions as the BOARD 
may determine, either generally or in a specific case.” 

 
  Rule 5.2 reads 
 

“If a MEMBER, in breach of his obligations under these RULES, prematurely 
discontinues his CONTRIBUTIONS to the FUND, then provided 
CONTRIBUTIONS have been paid for the minimum period determined by the 
BOARD he will be entitled to such sum, if any, as may be payable in terms of the 
FUND MEMBER POLICY or, in the event that no sum is payable, such sum as 
the INSURER may in its sole discretion elect to pay.” 

 
[17] The only provision in the policy document regarding the quantification of 

paid up benefits is that set out in the response (paragraph 14 above). 
 
[18] From the evidence, monthly management and administration fees have 

already been deducted from your monthly contributions. I can find no 
authority in the provisions in the rules or policy document set out above to 
justify the acceleration of future costs recoverable by the administrator, or 
the deduction of the balance of the loan account from your fund value. 
The above rules and policy clause certainly do not make provision for this. 

 
[19] Section 13 of the Act confirms the binding force of the rules of a fund. As 

the Supreme Court of Appeal stated in Tek Corporation Provident Fund 
and Others v Lorentz [2000] 3 BPLR 227 (SCA) at paragraph [28], the 
trustees may only do with the fund’s assets what is set forth in the rules.  
Thus, if what they propose to do is not within the powers conferred on 
them by the rules, they may not do it.  

 
[20] The trustees of the fund are, moreover, under a duty to ensure that the 

terms of any underlying contract taken out in respect of, and for the 
benefit of, a member are adhered to by the other contracting party. They 
may not simply wash their proverbial hands of all responsibility.  Section 
7C of the Act codifies the common law fiduciary duty owed by trustees to 
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the beneficiaries on behalf of whom they hold trust assets.  In this sense 
members are in a similar position to trust beneficiaries.  Section 7C 
provides that the object of a board shall be to direct, control and oversee 
the operations of the fund in accordance with the applicable laws and 
rules of the fund. 

 
[21]  The section further provides as follows:  
  

“(2) In pursuing its object the board shall- 
  

(a)        take all reasonable steps to ensure that the interests of members in terms 
of the rules of the fund and the provisions of the Act are protected at all 
times, especially in the event of an amalgamation or transfer of any 
business contemplated in section 14, splitting of a fund, termination or 
reduction of contributions to a fund by an employer, increase of 
contributions of members and withdrawal of an employer who participates in 
a fund; 

  
(b)        act with due care, diligence and good faith; 

  
(c)        avoid conflicts of interest; 

  
(d)        act with impartiality in respect of all members and beneficiaries”. 

  
[22] As Davis J stated in the De Beer judgment (at 660D-E), the fund cannot 

simply be treated as an illusionary go-between between the members and 
the insurer.  It should be accountable to its members and hence be 
subject to the discipline of the Act’s complaint mechanism.  On the issue 
of the charges levied by the insurer, Davis J stated as follows (at 663E-
G):  

  
“It follows that the reasonableness of the total charges levied by the insurers from 
time to time in respect of the administration of the fund and the apportionment 
thereof among beneficiaries are considerations of which account must be taken 
by Applicant’s management committee.  Similarly, the reasonableness of 
investments effected and maintained by the insurer for the fund from time to time 
should be examined by the management committee, if the latter is to fulfill its 
fiduciary responsibilities to members.  In addition, the adequacy of disclosure of 
information which is critical to the interests of members, such as an adequate 
and fair explanation as to the meaning of documents which provide illustrative 
values at the inception of the contract as well as the adequacy of disclosure by 
the insurer to members from time to time, must, in the light of the analysis 
advanced, comprise part of the responsibilities of the management committee of 
applicant.” 

  
[23] For the above reasons, I am satisfied that the fund was not entitled to 

permit the above reduction to your benefit since it was not authorized by 
the rules or by the terms of the policy between the fund and the 
insurer. Because this reduction of the benefit was effected by and for the 
benefit of Momentum in circumstances where the policy document does 
not allow therefor, the order in that regard must be directed at Momentum. 
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[24] With regard to your complaint concerning the income continuation 

scheme, this does not relate to a pension fund as defined and therefore 
does not amount to a “complaint” for purposes of the Act. Your recourse 
in respect of this grievance lies with the Ombud for Long-term Life 
Assurance, whose details appear at the bottom of this determination. 

 
 
Relief 
  
[25] In the result, the order of this tribunal is as follows:  
  

 [25.1] It is hereby declared that the respondents were not  entitled 
to deduct the amount of R18 292 from your fund value solely 
by reason of your having ceased contributions; 

  
[25.2] Momentum is ordered to pay to you or an institution of your 

choice in accordance with applicable legislation the above 
amount together with interest at 15% per annum from 1 July 
2002 to date of final payment within 3 weeks of the date of 
this determination. 

 
 
 
 

DATED AT CAPE TOWN ON THIS THE  DAY OF   2006. 
 
 
 
 
 
Yours faithfully 
 
 
 
 
VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
 
 
 


