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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT, 24 OF 1956 (“the Act”): S. MOENG v SOUTH AFRICAN RETIREMENT 
ANNUITY FUND (“the fund”) and OLD MUTUAL LIFE ASSURANCE 
COMPANY SOUTH AFRICA LTD (“Old Mutual”) 
 
 
Introduction 
 
[1] Having examined and investigated the complaint received by this office on 

21 May 2005, I consider it unnecessary to hold a hearing in this matter. My 
determination, together with reasons therefor, is set out below. In 
December 2005 an announcement was made of a Statement of Intent 
between the Minister of Finance, on the one hand, and the Life Offices 
Association and five large life assurers on the other, in terms of which the 
life assurers would commit themselves to certain minimum standards in 
respect of retirement annuity funds and endowment policies. Although the 
statement is not binding on this office, we nevertheless referred all 
retirement annuity fund complaints (including this one) back to the 
management boards and life assurers administering these funds with a 
view to facilitating an amicable resolution of the complaint between the 
parties without the intervention of this office. This matter was referred for 
settlement to the fund on 19 January 2006. The parties were given 30 
days to settle the matter failing which this office would determine the 
complaint in the ordinary course. Many complaints were settled on this 
basis but the settlement terms were not divulged to this office. However, 
on 19 April 2006 we were informed that the parties in this complaint had 
failed to reach a settlement in this case. The details of disagreement were 
not communicated to us. It is with that brief background that we now 
determine this complaint in the ordinary course. 

V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 
Z Camroodien (Snr Assistant Adjudicator), F Mtayi (Snr Assistant Adjudicator), K MacKenzie (Snr Assistant Adjudicator), N van Coller 
(Assistant Adjudicator), L Mbalo (Assistant Adjudicator), R Maharaj (Assistant Adjudicator), J Mabuza (Assistant Adjudicator), V 
Abrahams (Assistant Adjudicator), S Gcelu (Assistant Adjudicator), T Thabethe (Assistant Adjudicator) 
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Complaint 
 
[2] Your complaint concerns the deduction from your fund value of certain 

plan amendment charges as a result of your reduction in contributions to 
the fund. 

 
[3] You commenced membership of the fund on 3 April 2004 with a selected 

retirement date of 2 April 2027, with contributions set at R3 190 per month, 
subject to an annual escalation of 10%. Due to financial circumstances 
beyond your control you were forced to reduce your monthly contributions 
to R2 000 from an unspecified date. The contribution reduction was 
agreed to by Old Mutual, but a plan amendment charge of R8 473 was 
applied to your fund value, reducing it from R29 377 to R20 903. You 
claim that you were not made aware prior to signing the documentation in 
respect of the contribution reduction that a fee of this magnitude would be 
raised. You claim that your financial adviser, Mr Ulric Brookes, only 
warned you of a reduced maturity benefit, but did not explain the impact of 
a plan amendment charge on your investment. 

 
[4] You request that this matter be investigated and that I assist you in 

whatever manner is appropriate. By that I take you to mean that you wish 
me to direct that the plan amendment charge be reversed.  

 
 
Response 
 
[5] The fund responded to your complaint, and enclosed a memorandum from 

the Actuarial Services Department of Old Mutual (“Old Mutual’s response”) 
in explanation of the calculation of your fund value, and the application of 
the plan amendment charge. Several further responses in reply to 
requests for additional information by this office have been received, all of 
which have been copied to you. The defence to the merits of the claim as 
set out in the following paragraphs is derived from all the responses read 
together. 

 
[6] The fund has raised a preliminary point that your “grievance” concerns 

insurance business and therefore does not constitute a “complaint” in 
terms of the Act. 

 
[7] On the merits, it alleges that you were fully aware that a Plan Amendment 

Charge (“PAC”) would be applicable in the event that you elected to 
reduce your contributions. It furthermore contends that the PAC was 
properly authorized by the provisions of the policy terms and conditions. 
This position is arrived at by connecting the initial quotation given to you 
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by your financial adviser, the policy document, and the rules of the fund in 
the manner set out below. 

 
[8] The Investment Horizons range of policy products (in which your assets 

are invested) has been developed and set-up so that applications can be 
submitted electronically by way of Old Mutual’s Finalizer System. This 
system requires the Old Mutual personal financial adviser to complete the 
application form on his laptop computer in the client’s presence. Upon 
completion, the system generates a freeze-code which is recorded in a 
“Finalize New Business Declaration” that is signed by the client upon 
completion. In the present case, this form has been annexed to Old 
Mutual’s response as Annexure “C”. It is dated 17 March 2004 and bears 
your signature. 

 
[9] The following statement appears on the form under the heading 

“Declaration by all parties that have contractual interest in the proposal”. 
 

“I understand and accept that the freeze code entered into the designated space 
above is the unique code which will be used to identify the electronic application 
form (“the proposal”) to which this Finalizer New Business Declaration applies” 

 
[10] Attached as Annexure “II” to the further response from Old Mutual dated 

29 November 2005 is a hard copy of the proposal which had to be 
completed electronically. Paragraph 2 of part B of Section 6 provides 

 
“The information supplied by me/us in this application is the information used to 
generate the sales illustration (“quotation”) following upon which this application 
is submitted and furthermore confirm that the sales illustration (“quotation”) has 
been generated on Omniquote Version” 

 
[11] Annexure “D” to Old Mutual’s response is a copy of the quotation. On the 

bottom of each page the following Omni Quote number appears, “NO 
V5.01”. In terms of the system outlined above, this number had to be 
inserted in the electronic application form prior to its submission. The 
Finalizer System is therefore set up so that a quote has to be generated 
prior to the submission of an application. The quotation is therefore 
incorporated as part of the application. The date on this quotation is 18 
March 2004, a day after you signed the “Finalise New Business 
Declaration”. Old Mutual has explained that the practice of the financial 
adviser concerned is to print out a hard copy of the application form 
generated together with the “Finalise New Business Declaration” for 
forwarding to his client. This would probably have been done a day or so 
after actual submission of the application. Therefore although there is a 
discrepancy of a day between the two dates, the Finalizer system requires 
that a quotation is generated before completion and submission of the 
application. The fund therefore submits that you would have seen the 
quotation prior to submission of the application. 
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[12] In terms of the General Terms and Conditions of the policy contract the 
quotation constitutes part of the policy contract. This is incorporated under 
the heading “Nature of Contract” where it is stated that  

 
“These General Terms and Conditions, Plan Summary, Premium Protection 
Benefit (where applicable) and the application (and any other related documents 
and information requested by Old Mutual and provided by you) is the Contract. 
The application, related documents and information maybe electronic, paper or 
voice recorded. All declarations made by you form part of the Contract.” 

 
[13] The retirement benefit is defined in the fund rules with reference to the 

annuity policy, which is defined in the definitions section as follows: 
 

“Any contract entered into between the FUND and the UNDERWRITER for the 
purposes of providing benefits under the FUND in respect of a MEMBER.” 

 
[14] The retirement benefit, and hence the fund value at any time, is therefore 

calculated with reference to the terms of the policy. The policy, as stated 
above, incorporates the application and the quotation, and all terms and 
conditions contained therein.  

 
[15] The quotation bearing the Omniquote number cited above makes 

provision for a PAC to be applied in the event of reduction of contributions. 
On page 6 of the quotation under the heading “Plan Amendment Charge 
(PAC)” the following description appears: 

 
“When certain plan changes are made to an Investment Horizons Regular 
Premium Investment Plan, a Plan Amendment Charge (PAC) is deducted by Old 
Mutual from the client’s investment funds. The changes that result in a PAC 
being deducted are: 

   
a. premium reduction 
b. making a plan paid-up, 
c. disinvestments (part or full retirement) 
d. termination 
 
….. 
 
The PAC is not a penalty but a recovery of charges that Old Mutual would have 
taken in the future and which are lost because of the chance being made to the 
plan. Only charges in respect of unrecoverable initial expenses are included. 
 
If premiums are reduced or a plan is made paid-up, a recovery is made in 
respect of premium charges that are lost. The relevant charges amount to 4.65% 
of each premium where standard commission was paid.” 

 
[16] The fund further confirms that the PAC was correctly calculated by Old 

Mutual in accordance with the applicable actuarial rules.  
 
 
Determination and reasons therefor 
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Jurisdiction 
 
[17] There is no merit in the preliminary point raised by the fund. The crux of 

this complaint does not constitute long-term insurance business, but 
concerns a retirement annuity fund, which is a pension fund organization 
as defined in the Act. For the reasons more fully set out in Louw v Central 
Retirement Annuity Fund and Another [2005] 7 BPLR 622 (PFA)) at 
paragraphs [17] to [36], and authorities referred to therein, I cannot uphold 
the contention that this matter constitutes “long-term insurance business” 
over which I have no jurisdiction. 

 
[18] Furthermore, Davis J (in whose judgment Le Grange AJ concurred) in 

Central Retirement Annuity Fund v Adjudicator of Pension Fund and 
Others [2005] 8 BPLR 665 at 660C, confirmed the jurisdiction of this office 
and stated:  

 
“The Rules of the Fund set out its essential purpose as being to provide 
benefits to members upon retirement.  The fact that applicant may be 
exempt in terms of the applicable law from audit cannot exempt it from 
playing a role in the fulfillment of its purpose.  In any event, applicant is a 
pension fund organization and has separate legal personality in terms of 
s51(a) [sic] of the Act. It cannot simply be treated as an illusionary ‘go 
between’ the members such as second respondent and Sanlam Life. It 
should be accountable to its members and hence be subject to the 
discipline of the Act’s complaint mechanism.” 

 
[19] I therefore cannot agree that I do not have the necessary jurisdiction to 

determine the complaint. In any event, given the purpose of the complaints 
procedure provided for in the Act, it is too formalistic to expect a lay 
complainant not trained in matters of litigation to craft his complaint in the 
meticulous manner that is to be expected of a lawyer. Davis J said the 
following in the above judgment in this regard: 

 
“Applicant’s contention regarding second respondent’s letter is based upon a 
very formalistic reading of the complaints procedure as provided for in the Act. 
On this reading, the letter generated by second respondent would not constitute 
a complaint as defined. But this submission ignores the purpose of the Act. The 
structure of chapter VA of the Act is aimed at ensuring an effective, inexpensive 
and expeditious resolution of pension complaints by members, many of whom 
may not be able to afford legal advice and would therefore be compelled to 
formulate their complaint without any legal assistance or a complete 
understanding of the intricacies of the legal relationship between the respective 
parties, as in this case between Sanlam and applicant. 
 
In my view, second respondent’s letter contains sufficient averments (as 
described above) to fall within the definition of a complaint. To construe a 
complaint as urged upon us by applicant would be to run counter to the very 
purpose of the complaints procedure provided for in the Act.” 
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Merits 
 
[20] The thread running through all previous rulings involving underwritten 

retirement annuity funds in respect of contribution reduction or 
contributions cessation penalties has been very clear. This tribunal does 
not enjoy an equity jurisdiction. Nor does it have the function of a 
regulator. It is for this reason that I have repeated on many occasions that 
if the rules of the fund, or the terms of the policy (if they are incorporated 
into the rules) authorize the deduction of certain charges, then those 
charges, whether reasonable, proportionate, or not, may be imposed. 

 
[21] Further investigation of the PAC leveled against your fund value confirms 

that it was calculated on the basis stipulated in the quotation, ie at 4,5% of 
the balance of all future premiums that would have been received had the 
original plan been adhered to. 

 
[22] It is evident that the PAC was clearly disclosed in the terms and conditions 

forming part of the quotation. This in turn was an inseparable part of the 
application that was submitted for membership. The policy document 
specifically includes as part of the agreement between the parties any 
information set out in the application and other related documents. The 
rules of the fund define the amount of the benefit with reference to the 
value determined by the underlying policy. The PAC was therefore not 
only disclosed to any member who troubled to read the terms and 
conditions accompanying the quotation, but was also authorized in terms 
of the fund rules due to the incorporation of the terms of the policy, 
application, and quotation into the rules.  

 
[23] I am satisfied that the application of the PAC to your benefit was 

authorized in terms of the rules of the fund read with the underlying policy 
document. For this reason I am unable to uphold your complaint. 

 
 
Relief 
 
[24] The complaint is accordingly dismissed. 
 
 
 
 
DATED AT CAPE TOWN ON THIS THE               DAY OF                           2006. 
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Yours faithfully 
 
 
 
 
 
VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
 


