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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24, OF 1956 (“the Act”): A NGWENYA v MINEWORKERS 
PROVIDENT FUND (“the fund”) 

  
 Introduction 
 
[1] This complaint is occasioned by your dissatisfaction with the distribution by 

the fund trustees of a benefit payable as a result of the death of your son, 
the late Mr A B Ngwenya.    

 
[2] The complaint was received by this office on 18 November 2005 and a letter 

acknowledging receipt thereof was sent to the complainant on 21 April 
2006. On the same date a letter was dispatched to the respondent giving it 
until 15 May 2006 to file a response to the complaint. A response dated 13 
June 2006 and supplemented by a further letter dated 29 March 2007 was 
received on 19 June 2006 and 29 March 2007 respectively. A letter was 
addressed to the complainant on 23 June 2006 asking him to file a reply to 
the response by 11 July 2006. No reply was received from the complainant.      
  

[3] Having considered the complaint and the written submissions before me, I 
consider it unnecessary to hold a hearing    

 
[4] As the facts are well-known to all parties, I shall not burden this 

determination by repeating them here. 
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 Complaint 
 
[5] You are aggrieved by the manner in which the board of trustees of the fund 

intends to distribute the benefit as a result of the death of your son, the late 
MR A B Ngwenya on 16 December 2003. Your bone of contention appears 
to stem from the fact that the fund trustees have reached a decision to 
apportion the benefit to, among others, one Miss N Madikiza, who claims to 
be your late son’s former spouse and to whom she was married in terms of 
customary  law. 

 
[6] You vehemently dispute that Miss Madikiza was ever married to your son 

and contend that she was merely a girlfriend to the deceased. You further 
aver that no lobola was ever paid either by you or any member of your 
family to the Madikiza family and further aver that had your son intended to 
marry her, he would have informed you and your wife, as dictated by your 
customs, notwithstanding that he lived far away from your home. 

 
[7] You aver that you and the deceased’s mother are old-age pensioners and 

were partially dependent on the deceased for maintenance as he was 
unmarried and had no children to support. On this basis, you contend that 
you and your wife “qualify to inherit the property of the deceased by law as 
his surviving parents”. 

 
 Response 
 
[8] The fund in its response states that following your son’s death, the employer 

submitted to the fund a “death claim notification” form on 31 March 2004 
advising the fund of your son’s death and notifying it of the existence of a 
dependant by the name of Mrs N P Madikiza, who was stated as the 
deceased’s customary law wife. Mrs Madikiza had, so states the fund, 
deposed to an affidavit claiming to be the deceased’s “traditional wife” and a 
dependant of the deceased. Miss Madikiza has (this is borne out by 
documentary evidence) further been appointed as the executrix of the 
deceased estate. 

 
[9] The fund further points out that the deceased had, during his lifetime, 

nominated one Pacience Ngwenya as his beneficiary who was reflected in 
the nomination form as the deceased’s wife. This lady had also deposed to 
an affidavit claiming to be the deceased’s former customary law spouse and 
that she had borne two minor children with the deceased. This lady also 
confirmed that Miss Madikiza was the deceased’s common law wife at the 
time of his death. 

 
[10] The trustees contend that after conducting various extensive interviews with 

the parties concerned and based on the information they have gathered, 
they have decided to allocated the benefit nett of tax in the amount of R54 
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753.47 in the following manner: 
 

• 50% of the benefit in the amount R27 376.74 
to Miss Madikiza, the spouse of the 
deceased; 

• the remainder of R27 376.74 to the 
deceased’s former spouse, Miss PM Lesesa 
on behalf of the two minor children. 

 
[11] The trustees took the view that as the death benefit was a fairly paltry 

amount, the monies in respect of the two minor children could not put into a 
trust coupled with the fact that as the youngest of the children is HIV 
positive, she would need money for medical treatment and general good 
care. 

 
Determination and reasons therefor 

 
[12] The payment of death benefits is regulated by section 37C of the Act, read 

in conjunction with the definition of a “dependant” in section 1. The primary 
purpose of this section is to protect those who are financially dependent on 
the deceased during his/her lifetime. It is the responsibility of the board of 
trustees when dealing with payment of death benefits to conduct a diligent 
investigation; to determine the beneficiaries; to decide on an equitable 
distribution and thereafter to decide on an appropriate mode of payment of 
the benefit allocated. 

  
 
[13] Section 37C (1) (a) is applicable to the present distribution. It provides thus: 
 
 “If the fund within twelve months of the death of the member becomes aware of or traces 

a dependant or dependants of the member, the benefit shall be paid to such dependant 
or, as may be deemed equitable by the board, to one of such dependants or in 
proportions to some or all of such dependants”.     

 
[14] Section 1 defines a “dependant” as a person in respect of whom the 

member is legally liable for maintenance or a person in respect of whom 
the member is not legally liable for maintenance if such a person was, in 
the opinion of the trustees, in fact dependent on the member for 
maintenance; is a spouse or a child of the member. Posthumous children 
are also catered for in terms of the definition. 

 
[15] In exercising their discretion, the trustees are required to consider relevant 

factors and ignore irrelevant facts. Further, the trustees are required to 
exercise that discretionary power properly and not fetter their discretion. 
(see Sithole v ICS Provident Fund and Another [2004] 4 BPLR 430 (PFA). 
What the Act does not prescribe, however, are the factors to be taken into 
account in exercising that discretion. The import of this is that the trustees 
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are given an unfettered discretion to determine which dependant will share 
in the benefit, to the point of granting a nil benefit to other dependants. The 
rider is, of course, always that the board must exercise its discretion 
properly by considering relevant factors and ignoring irrelevant ones. In 
TWC and Others v Rentokil Pension Fund and another [2000] 2 BPLR 216 
(PFA) at 224 H-225C, the following guidelines were set out: 

 
 “the fund should have regard to a basket of factors including (but not limited to):  

 

• the age of the parties; 

• the relationship with the deceased; 

• the extent of the dependency; 

• the financial affairs of the dependants; and 

• the future earning potential and prospects of the dependants”.   
 
[16] It is common cause that you and your wife were the parents of the 

deceased and thus fell within the definition of a “dependant” in terms of 
section 1(b)(i) of the Act. You have made an averment that you were 
partially dependent on the deceased at the time of his death. The trustees 
were aware of your existence and had acknowledged you as a dependant 
at the time of the exercise of their discretion to allocate the benefit, but 
discounted payment to you on account of the paltry nature of the benefit 
available for distribution. 

 
[17] The trustees paid the benefit of R54 753.47 to the deceased’s customary 

law wife and to his two minor children in equal proportions and due to 
insufficient funds, your and your spouse were awarded a nil benefit.   

 
[18] Contrary to your allegation, proof to the satisfaction of the trustees was 

tendered that the deceased was married to Miss Madikiza at the time of 
his death. 

 
[19] In the final analysis and taking into account the interests of the deceased’s 

minor children and his spouse at the time of his death coupled with 
insufficiency of funds, the trustees decided to award you a nil benefit. 

 
[20] In the premises, I can find no reason for disturbing the decision of the 

board of trustees. There is no evidence before me to suggest bias on the 
part of the board or that it was influenced by irrelevant factors and 
disregarded relevant ones in distributing the benefit. 

 
[21] In the result, your complaint cannot succeed.  
  
 
DATED at JOHANNESBURG on this             day of                                2007. 
 
Yours faithfully 
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MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 

 

 


