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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

 
           Please quote our reference: PFA/WE/3463/2005/nvc 
 

 
Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24 of 1956 (“the Act”): J H Cornelissen v Central 
Retirement Annuity Fund (“the fund”) and Sanlam Life Insurance 
Limited (“Sanlam” or “the insurer”)  

 
Introduction  
 
[1] Having considered the complaint received by this office on 17 May 2005 

and further written submissions, I consider it unnecessary to hold a 
hearing in this matter. In December 2005 an announcement was made of 
a Statement of Intent between the Minister of Finance, on the one hand, 
and the Life Offices Association and five large life assurers on the other, in 
terms of which the life assurers would commit themselves to certain 
minimum standards in respect of retirement annuity funds and endowment 
policies. Although the statement is not binding on this office, we 
nevertheless referred all retirement annuity fund complaints (including this 
one) back to the management boards and life assurers administering 
these funds with a view to facilitating an amicable resolution of the 
complaint between the parties without the intervention of this office. This 
matter was referred for settlement to the fund on 2 February 2006. The 
parties were given 30 days to settle the matter failing which this office 
would determine the complaint in  the ordinary course. Many complaints 
were settled on this basis but the  settlement terms were not divulged to 
this office. However, on 28 February 2006 we were informed that the 
parties in this complaint had failed to reach a settlement in this case.  The 
details of disagreement were not communicated to us. It is with that brief 
background that we now determine this complaint in the ordinary 
course. My determination and reasons therefor appear below. 
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 [2] As the background facts are known to all the parties, I shall only repeat 
those facts that are pertinent to the issues raised herein.  

 
Factual Background 
 
[3] You commenced to contribute to the fund in 1971. The contribution paid 

was R106 per month. You increased the contribution in 1981 and again in 
1986. The maturity date of the policy was 1 June 2005. 

 
[4] During the course of this policy, Sanlam advised you that the value of the 

policy would be R174 073 on 1 June 2005 but on 20 April 2005 the insurer 
informed you that the actual value had fallen to R109 000.  

 
Complaint 
 
[5] Your complaint concerns the shortfall of “R70 000” that you say is due to 

you by Sanlam in terms of the value it had given to you (R174 073).  You 
ask that this tribunal investigate the shortfall. 

 
Response by the fund and Sanlam  
 
Technical points 
 
[6] The fund and the insurer have raised two technical points in response to 

the complaint, and have also dealt with the merits.  The first technical point 
is that this is not a “complaint” as defined in the Act as it is not “about the 
execution of duties by the Fund (or administrator)” but is in effect “about 
the execution of duties by the insurer under the policy - namely about a 
matter domestic to the policy, notably the actuarial substructure of the 
policy, which constitutes “long-term insurance business” as defined in, and 
regulated under, the Long-term Insurance Act.  

 
[7] The second technical point is that because this complaint is “not about 

“maladministration of the Fund” by the Fund (or the administrator), it is not 
a “complaint” as defined in the Act.  

 
Merits 
 
[8] Sanlam states that illustrative values are not guaranteed, being based on 

illustrative bonus and inflation rates applicable at the time that the 
illustrative value is given. It adds that during 1986 the rates of 15% and 
12% were in line with investment returns earned and inflation rates at that 
stage.  

 
[9] Sanlam further states that over the term of the policy the investment grows 

according to the actual bonuses declared. It states that the policy 
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documents clearly state that the actual benefits would be determined at 
maturity on the actual bonuses achieved and the basis of calculation 
applicable from time to time.   

 
[10] Sanlam has illustrated how the maturity value as at 1 June 2005 was 

calculated, as follows: 
   
“Total premiums paid R  23 238 
 Amount carried over when policy was altered R    6 869 
 Less total risk premiums R    6 626 
 Less policy fee R    1 074 
 Amount available for investment R  22 407 
 Plus investment return R  86 997 
 Gross maturity value as at 1 June 2005 R109 404 
 Rate of return on contributions less risk premiums and gross maturity value 11.5% p.a. 
 If the premiums were invested in the mainstream inflation index, the rate of 
 return over the same period would have been approximately” 

 8.3% p.a. 

 
Determination and reasons therefor  
 
Technical points 
 
[11] There is no merit in the technical points raised by the respondents. The 

crux of this complaint does not constitute long-term insurance business, 
but actually relates to a retirement annuity fund, which is a pension fund 
organization as defined in the Act.  For the reasons more fully set out in 
Schwartz v Central Retirement Annuity Fund and Another [2005] 5 BPLR 
435 (PFA) at paragraphs [17] to [28] and authorities referred to therein and 
Louw v Central Retirement Annuity Fund and Another [2005] 7 BPLR 622 
(PFA) at paragraphs [17] to [36].  I cannot uphold the contention that this 
matter constitutes “long-term insurance business” over which I have no 
jurisdiction.   

 
[12] Furthermore, Davis J (in whose judgment Le Grange AJ concurred) in 

Central Retirement Annuity Fund v Adjudicator of Pension Funds and 
Others [2005] 8 BPLR 655 (C) (“the de Beer judgment”) at 660C-E 
confirmed the jurisdiction of this office and stated:  

   
“The Rules of the Fund set out its essential purpose as being to provide benefits 
to members upon retirement.  The fact that applicant may be exempt in terms of 
the applicable law from audit cannot exempt it from playing a role in the fulfillment 
of its purpose.  In any event, applicant is a pension fund organization and has 
separate legal personality in terms of s51 (a) [sic] of the Act. It cannot simply be 
treated as an illusionary ‘go between’ the members such as second respondent 
and Sanlam Life. It should be accountable to its members and hence be subject 
to the discipline of the Act’s complaint mechanism.” 

 
 [13] In so far as your complaint implicitly relates to the administration of the 

fund and/or the investment of its funds and it is implicit therein that you 
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have suffered prejudice (in that you have been paid a lesser benefit than 
what you expected) your grievance constitutes a complaint as defined 
(See Louw v Central Retirement Annuity Fund and Another [2005] 7 BPLR 
622 at paragraphs [11] to [15].)  

 
 [14]   The technical points are dismissed. 
 
Merits 
 
 [15] Once you decided to invest in a market-related portfolio, you bore the 

investment risk. This means that you benefited from a surge in the market 
and carried the loss in periods where the market was in decline. Your total 
contributions amounted to R23 238. Out of this amount R6 626 was used 
to cover risk benefits. Your value as at 1 June 2005 was R109 404, which 
represented a return of R86 997.  

 
[16] I am satisfied that the illustrative values were not guaranteed and 

depended on actual growth rates, annuity rates and inflation rates. From 
the evidence the policy document, set this out as follows:  

 
 “Ilustratiewe waardes in hierdie opgawe is onderworpe daaraan en bereken in die 

veronderstelling dat 
    
  Sanlam n belegginsbonus van 15 persent per jaar handhaaf, wat bestaan uit: 
 

(a) n Inkomstebonus (vestigend) van 12.00 persent per jaar en 
(b) n Kapitaalbonus (nie-vestigend) van 3.00 persent per jaar 

 
Die illustratiewe waardes in hierdie opgawe word nie gewaarborg nie. Dit word 
met en sonder kapitaalbonusse getoon om die effek van die nie-vestigende 
bonus te illustreer.” 

 
              and  

 
“Die werklike voordele wat die polis bied, sal bepaal word deur die werklike 
bonuskoerse en berekeningsbasisse wat van tyd tot tyd geld. “ 

 
 [17]  From 1986 to 2005 the average of the actual bonuses declared on the 

value of the benefit was 11.5%, which is lower than the projected rates of 
return of 12% and 15% per annum, which were given to you in 1986. 
Consequently the lower average rate of return had a negative impact on 
the benefit value as compared to the illustrative values. Further, not all 
your contributions were utilized towards the retirement value as an amount 
of R6 626 was paid towards risk cover. 

 
[18] Furthermore, although you are aggrieved about the decrease in the benefit 

value, you have not attacked the basis for the illustrative values nor have 
you shown that the fund was maladministered by the adoption of the 
illustrative values.   
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Relief 
 
[19] In the result, your complaint cannot succeed.  
 
Dated at Cape Town on this the               day of                                  2006.  
 
Yours faithfully 
 
 
 
 
 
Vuyani Ngalwana 
Pension Funds Adjudicator 
 
 
  
   
 
 
  
 
 
 
 
 
 


