
 

IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

HELD IN JOHANNESBURG 

 

                                                               CASE NO: PFA/GA/4806/2005/LCM   

                                                                                 

In the complaint between: 

 

MICHAEL SHATKOVSKY                                                                 Complainant 

 

and  

 

ASTRAPAK LIMITED  1st Respondent 

 

CAPITAL ALLIANCE 2nd Respondent 

 
 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 24 

OF 1956 (“the Act”)  
 
 

Introduction 

 

[1] This complaint concerns the alleged failure by the Astrapak 

Provident Fund (“the fund”) to pay the complainant a disability 



benefit or ill-health retirement benefit allegedly as required by the 

fund’s rules and the Act. 

 

[2] The complaint was received by this office on 12 August 2005 and a 

letter acknowledging receipt thereof sent to the complainant on 19 

September 2005.  On the same day a letter was dispatched to the 

first respondent giving it until 10 October 2005 to file a response to 

the complaint.  On 5 October 2006, a letter was dispatched to the 

second respondent giving it until 6 November 2006, to file its 

response.  The first respondent’s response dated 20 September 2005 

was received by this office on 29 September 2005, which was 

forwarded to the complainant on 5 October 2005 for his reply by 12 

October 2005.  On 16 November 2005, this office received the 

complainant’s reply to the first respondent’s response.  On 28 March 

2007, the second respondent responded to the complaint.  On 10 

April 2007, we advised the complainant of the employer’s response.  

After reviewing the written submissions before this tribunal, it is 

considered unnecessary to hold a hearing. The determination and 

reasons therefor appear below. 

Factual Background 

 

[3] The complainant was employed by the first respondent until 



February 2005 when his services were terminated due to incapacity.  

By virtue of the complainant’s employment he became a member 

of the fund.  The fund was administered by Capital Alliance (“the 

administrator”). 

 

[4] Before lodging the complaint with this office, the complainant had 

initially lodged a complaint against the first respondent  with the 

Metal and Engineering Industries Bargaining Council (“MEIBC”) in 

respect of an alleged unfair labour practice.  The complainant 

avers that the proceedings at the MEIBC culminated in an 

agreement being reached between himself and the first 

respondent (“the agreement”).  He attached the said agreement 

to his complaint which provided: 

 

“ADDENDUM TO PRO FORMA SETTLEMENT 

 

1. Applicant withdraws unfair labour practice dispute and civil subpoena at 

Magistrate’s Court. 

 

2. Following the medical evidence at Arbitration on 24 February 2005 the parties 

are in agreement that Mr (sic) Shatkovsky has become permanently 

incapacitated and is unable to return to the workplace in his former or any 

other position. 

 



3. In view of the aforesaid agreement the parties further agree that his services 

are terminated for reasons of incapacity with effect from 24 February 2005. 

 

4. The Respondent will assist the Applicant in following up on the WCA claim 

that has been submitted by the Applicant. 

 

5. Should the WCA accept his claim the Respondent will pay its share in terms of 

the prescribed formula and all statutory requirements in accordance with the 

law. 

 

6. The Respondent will assist the Applicant with the necessary forms and 

particulars to lodge a disability/incapacity claim with his Provident Fund(s). 

 

7. This agreement is in full and final settlement of any and all claims between the 

parties.” 

 

 

The Complaint  

 

[5] The complainant complains that the first respondent failed to submit 

the necessary disability application forms to the fund on his behalf 

that would have enabled him to claim a disability benefit or an ill-

health retirement benefit.  The nub of his complaint is that he failed 

to receive a disability and/or ill-health retirement benefit from the 

fund. 



 

[6] He contends that in September 2004, during his employment and 

after being unfairly demoted by the first respondent, he went into a 

depression and suffered from anxiety. 

 

The Responses 

 

The fund’s response 

 

[7] A response was received from Mr H Pretorius of the administrator, 

who responded on behalf of the fund.  He contends that because 

of the alleged disability benefit that the complainant is claiming is 

not regulated and paid in terms of the fund’s rules, therefore, this 

tribunal lacks jurisdiction to adjudicate on this matter. 

 

The first respondent’s response 

 

[8] Mr PR Dreyer, of Kocks and Dreyer Attorneys, responded on behalf 

of the first respondent.  He confirmed that the complainant referred 

a dispute to the MEIBC, which culminated in an agreement on 24 

February 2005.  Further, he confirmed that the agreement was that 

the complainant’s services were to be terminated with immediate 



effect on the grounds of incapacity.  However, he contends that no 

agreement was reached or recorded as to the reasons or causes of 

the complainant’s alleged depression.  He submits that for this 

reason it was agreed that the first respondent will only be obliged to 

pay the complainant in respect of his period of unpaid sick leave 

should the Compensation Commissioner accept his claim as an 

occupational disease or injury.  Furthermore, he says that the first 

respondent has always denied his claim that he had an 

occupational disease or injury. 

 

[9] Moreover, he contends that the administrator has submitted that it 

or the fund is not bound by the terms of the agreement terminating 

the complainant’s services and that he needs to prove his claim in 

terms of the fund’s rules. 

 

[10] He further submitted that the first respondent had assisted him to 

the degree possible and that the first respondent was not aware of 

any outstanding documentation from the administrator. 

Determination and reasons therefore 

 

[11] It is common cause that the complainant lodged a complaint 

against the first respondent for an alleged unfair labour practice 



and that an agreement was reached between the complainant 

and the first respondent.  The agreement, inter alia, provided that 

the first respondent will assist the complainant in claiming a 

disability/incapacity benefit against the fund. 

 

[12] Rule 5.9 of the fund’s rules provide: 

 

“DISABILITY INCOME FUND shall mean the ASTRAPAK (PROVIDENT FUND 

MEMBERS) DISABILITY INCOME FUND or any other qualifying arrangement 

established by an EMPLOYER in which a MEMBER participates and which 

provides a disability income benefit for periods of defined approved 

absence from employment due to disability arising from illness or 

otherwise.” 

 

[13] The agreement reached at the MEIBC, dated 24 February 2005, 

provided that the first respondent will assist the complainant with 

the necessary forms and particulars to make his application for a 

disability/incapacity claim to the fund/s. 

 

[14] After a perusal of the fund’s rules it became clear that the fund did 

not provide for a disability benefit.  The disability benefit is provided 

by a separate scheme, the Astrapak Umbrella Group Managed 

Income Replacement Benefit Scheme (“scheme”).  Upon a perusal 



of the Scheme policy documents it became clear to this office that 

the Scheme is not regulated in terms of the Act.  Therefore, as it is 

not regulated in terms of the Act, this tribunal lacks jurisdiction to 

investigate and adjudicate this part of the complaint.  However, the 

correct forum to lodge this part of the complaint with is to the 

Office of the Long-Term Insurance Ombudsman whose contact 

details appear at the foot of this determination. 

 

[15] This is, however, not the end of the matter.  If one has regard to the 

fund’s rules it is clear that rule 32 provides for an Ill-health Retirement 

benefit.  Rule 32.1 of the fund’s rules provides: 

 

“If a MEMBER who has not attained the RETIREMENT AGE is a successful 

disability income benefit claimant under the DISABILITY INCOME FUND no 

immediate benefit will be payable from the FUND but instead a disability 

income benefit will be provided through the DISABILITY INCOME FUND; 

provided that if the MEMBER is not a successful disability income benefit 

claimant under the DISABILITY INCOME FUND he may retire in terms of Rule 

31.1 if he so qualifies or shall be retired in terms of that Rule by his 

EMPLOYER irrespective of whether he is within 10 years of the RETIREMENT 

AGE if after taking medical advice at the FUND’S expense, the TRUSTEES, 

in consultation with the EMPLOYER, determine that he is permanently 

incapable of efficiently discharging his duties through infirmity of mind or 

body not caused by his own fault.” 



 

[16] Rule 31 deals with early retirement.  Further Rule 31.1 provides: 

 

“31.1 Within 10 years of the RETIREMENT AGE, the EMPLOYER may request 

a MEMBER to retire, or shall agree to an application from the MEMBER to 

retire early.” 

 

[17] At the time of the conclusion of the agreement at the MEIBC the 

complainant was 54 years old and had not reached the age of 

retirement in terms of the fund’s rules, which is 60 years of age.  In 

terms of rule 32.1 read with rule 31.1 because the complainant was 

an unsuccessful disability income benefit claimant and within 10 

years of the retirement age he could have been retired at the first 

respondent’s request.  Alternatively, the first respondent should 

have agreed to an application from himself to retire early.  Further, 

in the alternative, the complainant could have been retired by the 

first respondent if after taking medical advice at the fund’s expense 

the trustees in consultation with the first respondent determined that 

he was permanently incapable of efficiently discharging his duties 

through infirmity of mind or body not caused by his own fault. 

 

[18] However, in the documentary proof submitted by the first 

respondent and the fund there is no evidence before me that they 



applied their minds in terms of rule 32.1 read with rule 31.1 of the 

fund’s rules.  In terms of the agreement reached it is clear that the 

first respondent agreed that the complainant had become 

permanently incapacitated and was unable to return to work in his 

former or any other position.  Yet it failed to exercise its discretion in 

terms of rules 31 and 32 of the fund’s rules.  This constitutes failure by 

the first respondent to exercise its common law duty of good faith, 

diligence and duty to act with due care. 

 

[19] In this case the appropriate order would be to order the fund and 

first respondent to exercise their discretion in terms of rule 31.1 and 

32.1 of the fund’s rules. 

 

[20] In the result, the order of this office is as follows: 

 

[20.1] Astrapak Limited and the Astrapak Provident Fund are hereby 

ordered to exercise their discretion in terms of rule 32.1 of the 

fund’s rules read with rule 31 thereof within 21 days of the 

issue of this ruling.  

 

[20.2] Astrapak Limited and the Astrapak Provident Fund are 

furthermore ordered to furnish their decision regarding the 



discretion exercised together with reasons therefore 

determined within 7 days of making their decision in terms of 

[20.1] above, to this office and to the complainant.  

 

DATED AT JOHANNESBURG THIS  DAY OF               2008. 

 

 

____________________________ 

MAMODUPI MOHLALA 

PENSION FUNDS ADJUDICATOR 

 


