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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

Please quote our ref: PFA/WE/4366/05/SG(CN) 
 

 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE 
PENSIONFUNDS ACT, 24 OF 1956 (“the Act”): DE MAY v AMALGAM 
UMBRELLA PROVIDENT FUND & PINE CONVENIENCE (PTY) LTD (t/a 
Alphen Kwikspar & Pinelands Kwikspar)  
 
INTRODUCTION 
 
[1] This complaint relates to the failure of an employer participating in an 

umbrella fund to pay contributions to the fund, resulting in the member 
receiving a less generous withdrawal benefit than she would have 
received had all the contributions been paid. 

  
[2] The complaint was received by this office on 12 September 2005, and a 

letter acknowledging receipt thereof sent to you on 12 October 2005. On 
the same date a letter was dispatched to the first respondent requesting a 
response by no later than 2 November 2005.  The second respondent was 
joined to the proceedings in terms of section 30G(d) on 20 September 
2006.  The response from the first respondent, dated 1 December 2005, 
was received on 7 December 2005 and a copy thereof sent to you for a 
reply on 4 July 2006. The 2nd respondent’s response was received on 24 
November 2006.   

 
[3] After considering all the written submissions, I consider it unnecessary to 

hold a hearing in this matter. My determination and the reasons therefor 
appear below.   

 
THE COMPLAINT 
 
[4] You are not satisfied with the amount of the gross withdrawal benefit that 
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became available to you when you withdrew from the Amalgam Umbrella 
Provident Fund (“the fund”) at the end of February 2005. 

 
THE RESPONSES   
The fund’s response 
 
[5] The administrator of the fund, Liberty Group Limited (trading as “Liberty 

Corporate Benefits”), states that the employer’s participation in the fund 
commenced in August 1999 and came to an end in September 2003, 
when the employer transferred to the Orion Money Purchase Provident 
Fund (“the Orion fund”) which is administered by Old Mutual. According to 
the administrator, at the date of termination of the employer’s participation, 
the employer was in arrears for a period of approximately 8 months. The 
administrator further states that when you withdrew from the fund, your 
gross benefit was an amount of R3 778.97, but would have been an 
amount of R5 203.84 had all the contributions been paid. 

    
[6] It concludes that it has paid you the full benefit available, given the 

shortfall in the employer’s contributions. 
 
The employer’s response 
 
[7] It is conceded on behalf of the employer that although it only started 

participating in the Orion Fund on 1 October 2003, even prior to that date it 
erroneously started paying contributions to the Orion fund instead of the 
administrator of the Amalgam fund. It states that it has requested the 
administrator of the Orion fund to reconcile its books and refund the 
contributions to the correct fund.  

 
DETERMINATION AND REASONS THEREFOR 
 
[8] The employer has a duty placed on it by the rules of the fund and the 

provisions of section 13A(1)(a) of the Act to pay contributions to the fund, 
and the fund in turn has a duty to pay out benefits to the members. 
Section 13A(3)(a)(i) states that such contribution must be paid directly into 
the fund’s account and section 13A(3)(a)(ii) states that the contributions 
must be paid directly to the fund in such a manner as to have the fund 
receive the contribution not later than seven days after the end of that 
month for which such a contribution is payable. If the employer fails to 
transmit contributions to the fund within the prescribed period, interest at 
the usury rate is payable thereon by the employer. Section 13A(7) 
provides that interest at the rate prescribed by the Minister of Finance 
shall be payable on the amount of any contribution not transmitted by the 
employer or received by the fund before the expiration period prescribed 
therefore in section 13A(3)(a)(i) and (ii).  
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[9] Upon the failure to pay contributions to the fund or administrator, the 
employer will not only be liable to pay interest on the arrear contributions 
but will also be guilty of an offence in terms of the Act.  

 
[10] The extent of the fund’s liability is limited to the amount by which the 

benefit in question has been funded. Thus, if no contributions have been 
paid to it, the fund cannot be held liable to pay any benefit to the 
members, and they will have to look to the employer for compensation for 
any loss suffered thereby: See Orion Money Purchase Pension Fund (SA) 
v Pension Funds Adjudicator & Others [2002] 9 BPLR 3830 (C).   

 
[11] When you withdrew from the fund you became entitled to a benefit 

representing your equitable share in the fund, as well as your member’s 
individual account.   The administrator has indicated that since the 
employer had not contributed fully to the fund, the amount representing 
your equitable share was R3 778.97, instead of R5 203. 84.  You have 
thus suffered loss in the amount of R1 424.87, for which the employer as a 
result of its negligence in not ensuring that the contributions are paid to the 
correct fund, is liable.  

 
[12] The appropriate relief is that which has the effect of placing you in the 

position you would have been had the employer regularly and timeously 
paid the contributions due.   In light of the fact that the employer’s 
participation in the fund ceased in 2003, that section of the fund is no 
longer in existence.  Thus, the employer can only be ordered to pay the 
amount representing the loss suffered by you, but cannot be ordered to 
pay interest on the arrear contributions calculated as envisaged in section 
13A(7) of the Act.   

 
[13] I therefore make the following order: 
 

[13.1] Pine Convenience (Pty) Ltd is ordered to pay to the complainant, 
within 6 weeks of the date of this determination, the amount of R1 
424.87, less any deductions permitted in terms of the Act and the 
Income Tax Act., together with interest thereon calculated at the 
rate of 15.5% per annum from 1 March 2005 to the date of 
payment.   

 
 
SIGNED IN CAPE TOWN ON THIS DAY OF  2007 
 
 
Yours faithfully 
 
 
………………………………… 
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VUYANI NGALWANA  
PENSION FUNDS ADJUDICATOR 
 


