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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT, 24 OF 1956 (“the Act”):  F Klaasen (“the complainant”) v Alexcor 
Group Pension Fund (“the respondent”) 
 
1.        Introduction 
 
1.1  This matter concerns an alleged misstatement contained in a benefit 

statement that was erroneously issued in December 2005 to a member 
whose membership terminated during September 2002, but whose 
benefit had not yet been paid out to ongoing dispute resolution. 

 
1.2  The complaint was received by this office on 1 June 2006 and a letter 

acknowledging receipt thereof was sent to the complainant on 8 August 
2006. The response to the complainant, which was copied to the 
complainant, was received by this office on 9 October 2006.  After 
considering the written submissions before me, it is considered 
unnecessary to hold a hearing in this matter.  The determination and 
reasons therefore appear below.  

 
2.        Factual background 
 
2.1 The complainant was employed by Alexkor from 1 May 1995 until his 

dismissal from the employment on 30 September 2002. By virtue of his 
employment, he was a member of the respondent. Upon his dismissal 
from the employment, a withdrawal benefit became payable to him. The 
complainant’s benefit remains unpaid because he does not agree with 
the rule that governs the payment of his benefit and has lodged a 
separate complaint with this office as regards that. During December 
2005, the complainant received a benefit statement indicating that his 
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benefit in the fund is R264 001. Subsequently, he was advised that his 
benefit was in fact R117 943 not R264 001 as he was earlier advised.   

 
3 Complaint 
 
3.1 The complainant is aggrieved by the apparent erosion of his benefit and 

thus commissions this office to investigate the matter. 
 
4 The response 
 
4.1 The respondent points it out that the complainant’s benefit remains 

unpaid for the reason that he lodged a complaint with this office prior to 
the lodging of the present complaint challenging the rule that governs the 
payment of his benefit. It submits that for this reason, the complainant is 
still on its records. 

 
4.2 It submits that in May 2005, it embarked on a process of converting to a 

defined contribution fund. For illustrative purposes, it is submitted. the 
respondent issued around December 2005 benefit statements reflecting 
transfer values of its members. During the course of this exercise, the 
respondent further submits, it issued a benefit statement to the 
complainant in December 2005, at which date the complainant was no 
longer a member of the fund. The said benefit statement indicates his 
benefit of R264 001 in the fund. 

 
4.3 The respondent submits that it issued the benefit statement erroneously. 

It further submits that the error was occasioned by the fact that the 
complainant is still on its records for the reason alluded above. The 
respondent contends that the benefit statements were only intended for 
its active members.  

 
4.4  It contends that the amount of the complainant’s benefit can only be 

determined in terms of its applicable rules. It further contends that the 
complainant’s reliance on the erroneously issued benefit statement is 
misconceived for the reason that the complainant has no entitlement to a 
conversion benefit from the fund and has thus not suffered any loss as a 
result of the erroneously issued benefit statement. 

 
  
 
 
5 Determination and reasons therefor 
 

5.1     At issue is whether the misstatement made to the complainant constitutes 
an actionable misrepresentation. It is trite law that a delictual claim for 
damages based on negligent misstatement is available to a plaintiff who 
can prove (i) that the defendant made a misstatement to the plaintiff; (ii) 
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that in making the misstatement the person acted (a) negligently and (b) 
unlawfully; (iii) that the misstatement caused the plaintiff to sustain loss; 
and (iv) that the damages claimed represent proper compensation for 
such loss (see Administrator, Natal v Trust Bank Van Afrika 1979(3) SA 
824 (A)).    

 

5.2 The respondent provided an explanation with regard the discrepancy 
between the amounts provided in the benefit statement issued to the  
complainant in December 2005 and the amount to which the respondent 
is infact entitled. I find the explanation provided by the respondent 
credible and satisfactory. I do not have reason to believe that this was a 
ploy on the part of the respondent to mislead the complainant. In any 
event, even if I were to accept that the quote on the benefit statement 
that the complainant received in December 2005 amounts to negligent 
misstatement, I am loathe to grant relief in the complainant’s favour for 
the reason that he did not suffer any loss as a result thereof. I say so 
because the complainant, who was not an active member of the fund 
when the benefit statement reflecting the transfer values of its active 
members  was not entitled to have his fund value increased by the 
conversion of the fund to a defined contribution fund. The complainant’s 
only entitlement is to receive a defined benefit which is determined in 
terms of the rules that were applicable when his membership terminated.  
In the circumstance, a proper case has not been made out. 

 

5.3 Section 13 of the Act states that the rules of a registered fund are binding 
on the fund and members, shareholders and officers and on any person 
who claims under the rules. This principle is the corner stone of pensions 
law (see Tek Corporation Provident Fund & Others v Lorentz [2000] 3 
BPLR 227 (SCA) at paragraph [28] and also see Mostert N O v Old 
Mutual Life Assurance Company (SA) Limited [2000] 8 BPLR 2307 (SCA) 
at paragraph [30] where the rules of the fund were said to be its 
constitution).  In the event of any contradiction between the fund’s rules 
and the benefit statement, the fund rules will prevail. 

 

 
 
DATED AT CAPE TOWN ON THIS THE            DAY OF    2008.   
 
 
 
Yours faithfully 
 
 
 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 


