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1.  Introduction  

1.1  The complaint, submitted on the complainant’s behalf by his legal 

 representative, concerns the withholding of a withdrawal benefit by the first 

 respondent following a request to do so by the second respondent. 

 

1.2  Such complaint was received by this Tribunal on 14 July 2005 and a letter 

 acknowledging receipt thereof was sent on 17 August 2005. On the same day 

 letters were dispatched to the second respondent and the first respondent’s 

 administrator, Sanlam Life Insurance Limited (“the fourth respondent”), giving 

 them until 7 September 2005 to file responses to the complaint. A letter 

 requesting a response from the first respondent was thereafter sent to the 

 fourth respondent on 29 September 2005. The first respondent was given until 

 13 October 2005 to respond. Responses, which were also copied to the 

 complainant’s legal representative, were received on 7 September 2005, 10 

 October 2005 and 9 January 2006. A reply from the complainant was received 

 on 17 November 2005.  

 

1.3  After considering the submissions it has been determined to be unnecessary to 

 hold a hearing in this matter. The facts are known to the parties so they will not 
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 be repeated here, save for that which has a bearing on this determination. The 

 determination and reasons therefor appear below. 

 

2. Factual Background 

2.1 The complainant was employed as a manager by the third respondent in 1986. 

During March 2003 all the shares in the third respondent were purchased by the 

second respondent, which is a listed company on the main board of the 

Johannesburg Securities Exchange, and it became a wholly-owned subsidiary of 

the second respondent. In a letter dated 7 April 2003 the complainant was 

informed of the service conditions relating to his continued employment with 

the second respondent. By virtue of the complainant’s employment with the 

second respondent and the third respondent he was a member of the first 

respondent. 

 

2.2 During 2004 the second respondent suspended the complainant from 

employment. It also demanded his participation in a forensic audit and to avail 

himself for questioning by a company representative.  This never eventuated 

because on 19 October 2004 the complainant informed the second respondent 

that he was resigning from employment and his last day of service would be 19 

November 2004. The second respondent accepted his resignation.  
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2.3 Following the termination of the complainant’s employment he became entitled 

to a withdrawal benefit from the first respondent. However, the second 

respondent advised the fourth respondent and the first respondent that it 

intended instituting a civil claim against the complainant for the recovery of 

monies that it allegedly lost as a result of his fraud and misconduct. The first 

respondent agreed to withhold payment of the complainant’s benefit which, 

according to the fourth respondent, amounted to R1 715 749.57 in February 

2005. 

 

2.4 After investigation a civil claim was instituted against the complainant in the 

name of the third respondent in the High Court of South Africa (Transvaal 

Provincial Division) on 28 July 2005. The third respondent alleged in its 

summons, inter alia,  that as a result of the complainant’s misrepresentation and 

fraudulent conduct it had suffered a loss of R1 163 662.35. This case has been 

set down for hearing on 7 November 2007. 

 

3. The complaint  

3.1 The complainant’s main complaint is that the first respondent is unjustifiably 

withholding his withdrawal benefit pursuant to the instruction to do so from the 

second respondent. The complainant requests that the first respondent release 
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his benefit so that he can transfer it to a fund of his choice, especially in light of 

the fact that, as at the date of lodging his complaint, the complainant had not 

been charged with any misconduct by the second or third respondents. The 

complainant also alleges that since six months have lapsed since his resignation 

from employment the first respondent is compelled by the Act to release his 

withdrawal benefit. 

 

4.  The Responses 

4.1 The second respondent’s legal representative, Fluxmans Incorporated, 

responded to the complaint on behalf of the second respondent and the third 

respondent. It firstly submitted that the third respondent should be joined as a 

party to these proceedings. Secondly, it avers that by virtue of the provisions of 

section 30H(2) of the Act this tribunal does not have jurisdiction to adjudicate 

the complaint since a dispute is pending between the complainant and the third 

respondent in the High Court of South Africa (Transvaal Provincial Division). It 

also advises that the second respondent is considering further civil claims 

against the complainant and they are also considering “appropriate” criminal 

charges. 

 

4.2 As background they advise that the complainant commenced employment with 
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the third respondent in 1986. During March 2003 the second respondent 

purchased all of the shares in the third respondent at it became wholly owned by 

the second respondent. Thus, the second respondent suffers any loss incurred by 

the third respondent and it has locus standi to make representations in this 

complaint. Subsequent to the purchase of the third respondent the complainant’s 

employment was transferred to the second respondent. The complainant’s duties 

included advising the third respondent’s credit committee as to whether, and to 

what extent, and on what terms it should grant credit to its customers; 

supervising and monitoring debtors and creditors on a daily basis; ensuring that 

debtors did not exceed their credit limits; ensuring that adequate steps are taken 

to collect amounts owing by debtors and to perform his duties without 

negligence.  

 

4.3 It is further averred that the complainant owed the second respondent a range of 

fiduciary duties, including the duty to act in its best interests; to avoid conflicts 

of interest between his duties with the second respondent and his personal 

interests and to account to the third respondent for all profits, gains or 

advantages received or acquired by the complainant by reason of his 

employment, unless such profits, gains or advantages were acquired with the 

full knowledge and consent of the third respondent.  
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4.4 The second respondent submitted that during 2002 the complainant joined the 

management committee of a trading close corporation, bound himself to the 

terms of an association agreement with that close corporation and acquired a 

financial interest in it. The complainant did not disclose to the second or third 

respondent his interest in the close corporation. The close corporation was at all 

material times a customer of the third respondent. In June 2002 the complainant 

recommended to the credit committee of the third respondent that the close 

corporation be granted a credit facility.  

 

4.5 In breach of the complainant’s duties owing to the third respondent he 

misrepresented the financial position of the close corporation to the credit 

committee and represented a financial position of the close corporation that was 

much stronger than its true financial position with a view to persuade the credit 

committee to grant a credit facility. The complainant failed to recommend to the 

credit committee that the financial position of the close corporation did not 

justify the granting of a separate facility which, but for the complainant’s 

interest in the close corporation, he would and should have done.  

 

4.6 The second respondent alleges, in the alternative, that the complainant failed to 
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take any, or adequate, steps to investigate and acquaint himself with the 

financial position of the close corporation and that he represented to the credit 

committee that the financial position of the close corporation was such as to 

warrant and justify the granting of credit facilities to it without having satisfied 

himself that there was any basis for such representations. 

 

4.7 Pursuant to the representations the complainant made the close corporation was 

granted a credit facility from 30 July 2002 until 11 July 2003. The second 

respondent avers that at all material times the close corporation was a credit risk 

and the third respondent would not have granted the credit facility were it not 

for the complainant’s conduct. The close corporation became indebted to the 

third respondent in the sum of R1 163 662.35 and by virtue of the complainant’s 

above-mentioned conduct the third respondent sustained this loss. It was further 

submitted that by virtue of the third respondent being wholly owned by the 

second respondent, the loss suffered as a result of the complainant’s conduct 

was ultimately suffered by the second respondent. 

 

4.8 The fourth respondent also responded to the complaint. It advised that it was 

instructed by the first respondent to withhold payment to the complainant 

because the second respondent intended taking legal action against him for 
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fraud. The first respondent had, in turn, been informed by the second respondent 

of the fraud allegedly committed by the complainant as set out in the summons 

that was issued by the third respondent. Relying on previous determinations of 

this tribunal, it was submitted that the first respondent and the fourth respondent 

were entitled to withhold payment of the complainant’s benefit pending the 

finalisation of the court action against him. 

 

5.  Determination and reasons therefor 

5.1 Points in limine 

 5.1.1 Joinder 

 5.1.1.1 This determination deals firstly with the second respondent’s 

submission that the third respondent be joined as a party to these 

proceedings. It is noted that all the second respondent’s 

submissions were made jointly on behalf of the second respondent 

and the third respondent, so for all intents and purposes the second 

respondent’s response also embodies that of the third respondent’s. 

This is understandably the case because the second respondent 

confirms that the third respondent is wholly owned by it. 

Following therefrom, the second respondent confirms that all the 

third respondent’s profits and losses are in fact that of the second 



 Page 10 
 

respondent’s.  

 

5.1.1.2 Also of importance in this regard is the complainant’s employment 

status. The complainant attached to his complaint a letter from the 

second respondent dated 7 April 2003, which outlines his service 

conditions with it. The complainant also submitted his letter of 

resignation to the second respondent. Further in terms of paragraph 

9 of the complainant’s complaint he stated that he was employed 

by the second respondent. Thus, for all intents and purposes the 

complainant was employed by the second respondent (not by 

Profert Lowveld (Pty) Ltd. as the complainant alleges in his reply, 

which is contrary to the submission in the complaint that the 

complainant was employed by the second respondent). That the 

complainant was seconded to a subsidiary of the second respondent 

does not affect his status as one of its employees. Ultimately, the 

second respondent owns and manages these subsidiary companies 

and the complainant’s employment was with it.  

 

5.1.1.3 However, the summons in the court proceedings was issued in the 

name of the third respondent rather than the second respondent and 
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this is in all likelihood why the second respondent requests that the 

third respondent be joined as a party in these proceedings. Since 

the third respondent is wholly owned by the second respondent this 

tribunal believes it prudent to join the third respondent. Therefore, 

the third respondent is joined as a party in these proceedings as 

contemplated in terms of section 30G(d) of the Act. This joinder 

does not prejudice the complainant in any way since, as stated 

above, the second respondent’s submissions were made jointly on 

behalf of the third respondent, to which the complainant was 

afforded an opportunity to reply. It is also common cause that the 

complainant was a member of the first respondent by virtue of his 

employment with the second respondent.  

 

5.1.2 Jurisdiction 

 5.1.2.1 The second respondent also contends that this tribunal does not 

have jurisdiction to adjudicate the complaint because of the 

provisions of sub-section 30H(2) of the Act. The sub-section reads 

as follows: 

  “The Adjudicator shall not investigate a complaint if, before the 

lodging of the complaint, proceedings have been instituted in any 

civil court in respect of a matter which would constitute the 
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subject matter of the investigation.” 

 

This Office in the matter of Geldenhuys v Motor Industry Fund 

Administrators (Pty) Ltd [2003] 9 BPLR 5095 (PFA) enunciated 

the three requirements that must be met to comply with the 

requirements of the provisions of section 30H. Specifically the 

following was laid down:  

 

  7.  In terms of section 30H(2), three requirements must be met to 

   exclude my jurisdiction, namely:  

  7.1 Proceedings must have been instituted in a civil court 

 7.2 The proceedings must have been instituted before the  

 lodging of the complaint. 

  7.3 The proceedings must be in respect of a matter which would 

 constitute the subject matter of the complaint before me.  

 

 

5.1.2.2 Firstly, the complaint was lodged on 14 July 2005 while the 

summons was issued on 28 July 2005. Thus, the civil proceedings 

were only instituted after the lodging of the complaint. Therefore 

on this basis alone, this tribunal has jurisdiction in the wording of 

section 30H(2) specifically it states that this tribunal is precluded 

from investigating a complaint only if, before the lodging of the 

complaint, proceedings have been instituted in any civil court. 

Therefore due to this state of affairs alone this tribunal has 

jurisdiction in the current matter  
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5.2 The merits 

 5.2.1 Moving to consider the merits of the complaint. The complainant 

complains about the allegedly unlawful withholding of his withdrawal 

benefit by the first respondent following the termination of his 

employment with the second respondent on 19 November 2004 and he 

prays that he be permitted to receive his benefit from the first respondent 

so that he can manage, or transfer it to another fund, in his best interests. 

The respondents submit that the complainant’s benefit can be withheld in 

terms of section 37D(1)(b)(ii) and previous rulings of this tribunal, 

pending the outcome of the court case in which it is alleged that through 

the complainant’s misconduct and/or fraud the second and third 

respondents suffered a loss of R1 163 662.35.  

 

 5.2.2 Firstly it is noted for the sake of completeness that, contrary to what the 

complainant states in his complaint, there is no provision in the Act 

specifically permitting the withholding of benefits for a period of 6 

months, whereafter the first respondent is compelled to pay the benefit to 

the member. Secondly, the case of Boqo v HCI Provident Fund [2004] 8 
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BPLR 5921 (PFA) is distinguishable from the present complaint because 

it related purely to the payment of a withdrawal benefit in terms of the 

relevant fund rule. The second respondent made no allegation of 

misconduct against the complainant in the Boqo case. The present 

complaint concerns the withholding of a benefit in terms of the provisions 

of section 37D(1)(b)(ii), i.e. in a scenario where the second respondent 

requests payment of the fund benefit, alleging that the member committed 

certain prohibited actions while in its employ and there is either a written 

admission of liability or a civil judgment against the member that has 

been obtained in any court. 

 

 5.2.3 Generally pension benefits are not reducible, transferable or executable 

save for the specific instances mentioned in sections 37A and 37D of the 

Act(ABSA Bank Limited v Burmeister and others [2004] 4 BPLR 5575 

SCA)). The relevant section of the Act in this complaint is section 

37D(1)(b), specifically sub-section (ii) thereof. It reads as follows: 

 

 “37D (1) A registered fund may 

 

(a) … 

 

(b)          deduct any amount due by a member to his employer on the date of 

his retirement or on which he ceases to be a member of the fund, in 
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respect of-  

                

(i)  …  

 

(ii)          compensation (including any legal costs recoverable from 

the member in a matter contemplated in subparagraph (bb)) 

in respect of any damage caused to the employer by reason of 

any theft, dishonesty, fraud or misconduct by the member, 

and in respect of which-  

 

(aa)  the member has in writing admitted liability to the 

employer; or  

(bb)  judgment has been obtained against the member in any 

court, including a magistrate's court,  

            

from any benefit payable in respect of the member or a beneficiary in terms of 

the rules of the fund, and pay such amount to the employer concerned”  

 

5.2.4 The rules also provide for the deduction and payment of benefits to the 

employer instead of the member in certain defined instances. The relevant 

rule is rule 12.5(2) and it reads thus: 

 
“12.5(2) Die Raad mag ook sekere ander bedrae uit voordele wat kragtens die 

Reels betaalbaar is, verhaal en dit aan die Wergewer, waar van 

toepassing, oorbetaal. Hierdie bedrae is – 

 

(a) … 

 

(b) die bedrag van enige skade wat die Werkgewer gely het 

vanwee diefstal, oneerlikheid, bedrog of wangedrag deur die 

Lid en ten opsigte waarvan die Lid skriftelik aanspreeklikheid 

teenoor die Werkgewer erken het, of vonnis teen die Lid in ‘n 

hof verkry is. 

 

‘n Eis vir die bedrag wat kragtens hierdie sub-Reel verskuldig is moet 

skriftelik aan die Raad binne ‘n redelike tyd vanaf die gebeurtenis wat 

aanleiding gee tot die betaling van die voordeel, voorgele word. Die 

redelike tyd waarbinne sodanige eise voorgele moet word word van 

tyd tot tyd deur die Raad bepaal.” 
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5.2.5 It is apparent that rule 12.5(2)(b) is similarly worded to section 37D(1)(b) 

of the Act. On the facts of this case it is clear that the second respondent 

instructed the first respondent to withhold payment of the complainant’s 

withdrawal benefit pending the outcome of the civil case instituted 

against the complainant by the third respondent on 28 July 2005 for 

recovery of the amount of R1 163 662.35 that it allegedly lost as a result 

of his actions. In turn the particulars of claim make allegations of theft, 

dishonesty, fraud or misconduct against the complainant. Thus, the pre-

requisite in section 37D(1)(b)(ii) of the Act that there must be one or a 

combination of these allegations in the cause of action in the court case 

has been fulfilled. However, sub-section 37D(1)(b)(ii)(bb) requires that 

any payment to the second respondent must be pursuant to a judgment in 

any court. The second respondent’s legal representative has advised that 

the civil case against the complainant has been set down for hearing on 7 

November 2007. Thus, there is no judgment against the complainant as 

yet, so the first respondent cannot pay any portion of the complainant’s 

benefit to the second respondent until the case is finalised. 

 

5.2.6 Now what remains to be decided is whether the first respondent is 

entitled to withhold payment of the benefit to the complainant pending the 
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outcome of the civil case. There is no fund rule allowing the first 

respondent to withhold the benefit pending the outcome of legal 

proceedings and section 37D(1)(b) makes no express provision for the 

first respondent to withhold the payment of a benefit. However, as this 

tribunal and the High Court have previously held (see Appanna v 

Kelvinator Group Services of SA Provident Fund [2000] 2 BPLR 126 

(PFA) and Msunduzi Municipality v Natal Joint Pension/Provident Fund 

and Others [2006] 3 BPLR 210 (N)), a pure literal approach is 

inappropriate. The purpose of section 37D(1)(b) is to protect the second 

respondent’s patrimony from diminution by the member’s misconduct 

and to allow an appropriate set-off against the pension benefit.  

 

 5.2.7 In order to give effect to this purpose the textual meaning of the words 

contained in section 37D(1)(b) must include not only a power to deduct, 

but also a power to withhold a benefit pending the determination of 

liability. This is an application of the maxim ex accessiorio eius, de quo 

verba loquuntur. The complainant was initially suspended by the second 

respondent, whereafter he tendered his resignation with his last day of 

employment being 19 November 2004. The first respondent advised the 

fourth respondent shortly thereafter that the complainant’s withdrawal 
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benefit should not be transferred to a preservation fund as the second 

respondent had informed it of pending litigation for fraud and 

misconduct. The fourth respondent acted accordingly. Following 

investigation the High Court application against the complainant was 

instituted on 28 July 2005.  This matter has been set down for hearing in 

the Transvaal Provincial Division of the High Court on 7 November 

2007. Further there is no evidence to suggest that the second and third 

respondent delayed in the institution of their civil claim given the 

aforegoing, it would be wholly inappropriate for me to pre-judge the 

outcome of the High Court case. Until 7 November 2007 at the least, the 

second respondent’s patrimony needs protection. This Tribunal is 

satisfied that the first respondent has acted reasonably in withholding the 

complainant’s benefit pending the outcome of the civil case against him.  

 

 5.2.8 However, on a cautionary note, the second respondent’s entitlement to 

request the first respondent to withhold the complainant’s benefit must be 

balanced against the complainant’s right to use and enjoyment of it within 

a reasonable period of time. The first respondent, and by implication the 

second respondent, should not withhold the complainant’s benefit 

indefinitely (see Harker v Simba Provident Fund and Another [2002] 8 
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BPLR 3737 (PFA) at paragraph 16). To this end the first respondent must 

ensure that the complainant’s liability to the second respondent is 

established within a reasonable period of time, failing which the 

complainant’s benefit should be released.  This is a discretion that the 

trustees ought reasonably to exercise after the hearing of the civil case on 

7 November 2007 and judgment therein. 

 

 5.2.9 The final issue that requires determination is whether the first respondent 

is entitled to withhold the complainant’s entire withdrawal benefit. In 

correspondence dated 14 February 2005 a legal representative of the 

fourth respondent alluded to the fact that the complainant’s benefit at that 

stage was R1 715 749.57. This amount would undoubtedly have grown 

since then. While there were claims that the complainant committed fraud 

that cost the second respondent R6.6 million, the only civil claim 

instituted against him by the second respondent was on 28 July 2005 for 

the sum of R1 163 662.35. From the papers before me it appears that no 

further proceedings have been brought against the complainant since then 

and, in any event, the first respondent will find it difficult to justify 

withholding any more of the complainant’s benefit if asked to do so 

almost two and a half years after it became payable. Apart from the 
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damages claimed, section 37D(1)(b) also permits the recovery of legal 

costs incurred in the recovery of the damages. Thus, the complainant is 

entitled to receive the portion of his benefit that is in excess of the 

damages claimed by the second respondent in its civil suit. The second 

respondent is therefore entitled to withhold the complainants benefit to 

the extent of the claim in the civil suit and the legal costs of such civil 

suit. 

 

5.3 In the result, the following order is made: 

 

5.3.1 The first respondent is entitled to withhold that portion of the 

complainant’s benefit claimed by Lowveld Corporative Investments 

Limited in its civil case against the complainant, together with an amount 

for actual and estimated legal costs incurred or to be incurred in its 

litigation to be determined by the Board of management of the first 

respondent within two weeks of date of this determination, until 

finalisation of the High Court case against him under case number 

26559/05/TPD; 

 

5.3.2 The first respondent is ordered to pay to the complainant the remaining 
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portion of his benefit after it has deducted from it the amount computed 

in paragraph 5.3.1 as well as any further deductions in terms of sections 

37A and 37D of the Act, together with interest thereon at the rate of 

15.5% per annum from the date of this determination to the date of 

payment, within 4 weeks of the date of this determination. 

 

SIGNED AT JOHANNESBURG ON THIS  DAY OF    2007 

 

 

 

 

_________________ 

Mamodupi Mohlala 

Pension Funds Adjudicator 


