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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 OF 1956 (“the Act”) – T E MOLEFE (“the complainant”) v THE 
AMPLATS GROUP POVIDENT FUND (“the respondent”)  
 
1. Introduction 
 
 1.1   The complaint concerns the distribution of a death benefit payable by the 

fund. Herein the respondent upon the death of its member, Mr. N J Molefe 
(“the deceased”). An initial complaint was received by this office on 14 
June 2006. A letter from the office was then sent to the complainant’s legal 
representatives to acknowledge receipt thereof on 22 June 2006, on the 
same day , a letter was dispatched to the respondent giving it until 13 July 
2006 to submit its response to the complaint. A response was received 
from the respondent on 17 August 2006 it has been found to be 
unnecessary to hold a hearing in this matter. The background facts are 
well known to the parties, and therefore only facts that are relevant to the 
issues raised herein shall be repeated. 

 
 
 
2. The background facts  
 
2.1 The deceased passed away on 29 April 2002, at the time of his death, he 

was a member of the fund. Rest by virtue of him being an employee of 
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Anglo Platinum Mine. The complainant is the wife of the deceased. Upon 
the death of the member, the complainant as the wife of the deceased 
received an amount of R6 500.00 that was intended for funeral expenses. 
After such payment of funeral expenses, no other payment was made to 
the complainant. The deceased, at the time of his death, had six children 
born within the marriage. The names of the children are: 

 
1. Gaontebale Molefe – 2 years 
2. Olebogeng Molefe – 5 years 
3. Ithaleng Molefe – 8 years 
4. Lesego Molefe – 12 years 
5. Bakang Molefe – 23 years 
6. Gaswa Molefe – 17 years 

 
3. The complaint 
 
3.1 The complainant claims that through her legal representatives, were 

written several letters requesting the respondents to pay the pension 
benefits. The complainants state further that the respondents have not 
paid the pension benefit due to the children of the deceased as the 
dependants.  

 
4. The Respondents response 
 
4.1 The respondents states that upon the death of the deceased and in 

accordance with the rules of the respondents, a death benefit of R922 
968.76 became payable to the deceased dependants and/ or beneficiaries 
and/ or nominees. In conducting its investigations, to identify the deceased 
rightful dependants, the respondents partly relied on the deceased 
employer in establishing communication with the beneficiaries. 

 
4.2 The respondents states that the deceased was survived by his wife (the 

complainant) and six children born within marriage. During the conduction 
of their investigation, it came to the trustee’s attention that the deceased 
had had a relationship with another woman, one Miss Mathudi Florence 
Letshwiti child, Tshegofatso Gloria Letshwiti. Based on the information 
obtained and as support by the intensive and thorough investigations that 
the trustees of the respondent to get her with the employer made, an 
allocation of the death benefit was made to the complainant, the 
deceased’s children, Miss Mathudi Florence Letshwiti and the minor child 
born out of wedlock.  

 Tshegofatso Gloria Letshwiti. The trustees took all relevant factors into 
consideration in applying these factors the trustees took cognizance o the 
Mokoena v Metal Industries Provident Fund [2003] 3 BPLR 4481 (PAF) 
case, where the Adjudicator highlighted some of the relevant factors to be 
considered by the trustees when determining the distribution of a death 
benefit. Some of these factors are the age of the children, the financial 



 
 

3 

affair of the minor children and the amount available for distribution. On 
considering all the relevant factors, the trustees took the decision to pay 
the mothers a cash benefit in respect of the portions allocated to them and 
pay the children’s portion into a trust. 

 
4.3 Accordingly, tow trusts were therefore set up. The legal guardian of the 

minor children in respect of whom the two trusts were set up was 
accordingly notified. As per the trustees resolution, Bakang Rachel Molefe 
who was aged 23 at the time, was not included in the trust the reason 
being that the beneficiary’s share of the trust will terminate when he or she 
attains the age 23 years. 

 
5 Determination and reasons therefor 
 
5.1 The payment of death benefits is regulated by section 37C of the Act, read 

together with the definition of a “dependant” in section 1. The purpose of 
this section is to ensure that those who were dependant on the deceased 
for the maintenance are not left destitute by his death. In effect, section 
37C overrides the freedom to testation of the deceased. There is a 
responsibility on the trustees when dealing with payment death benefits to 
conduct a thorough investigation to determine the dependants to thereafter 
decide on an equitable distribution and finally to decide on the most 
appropriate mode of payment of the benefit. 

 

5.2 In order to insure an equitable distribution of the benefits an investigation 
must be conducted to determine all the possible potential dependants. It 
was established that the complainant was a dependant by virtue of being 
the member’s spouse, that six children were born within that marriage and 
that another child was born out of wedlock. Section 1 of the Act defines a 
“dependant” to include, inter alias, spouse in respect of whom there exists 
no statutory law in terms of which the marriage or union is recognized, a 
person in respect of whom the member is not legally liable for 
maintenance. The child that the deceased fathered with Miss Mathudi 
Florence Letshwidi falls within latter category of a dependant.   

 
5.3 The next duty of the trustees is to decide on an equitable distribution 

between the identified dependants. The board’s duty in this regard was 
illustrated in Sithole v ICS Provident Fund and Another [2004] 4 BPLR 430 
(PFA) and Mphuti v The Mineworkers Provident Fund 
PFA/GA/3043/2005/RM as follows: 

 
  “When making an equitable distribution” amongst dependants the board of 

management has to consider the following factors: 
 
 

• The age of the dependants 

• The relationship with the deceased 

• The extent of dependency 



 
 

4 

• The wishes of the deceased placed either in the nomination and/ or his last will; 
and 

• Financial affairs of the dependants including their future earning capacity potential 
 

 In making their decision, the trustees need to consider all relevant facts an ignore 
irrelevant facts. Further, the trustees must not rigidly adhere to a policy or fetter their 
discretion in any way. 
 

5.4 In the present matter, the trustees decided to allocate 20% to the 
complainant, 10% to child Gaone Molefe, 10% to child Lesego Molefe, 
10% to child Ithaleng Molefe, 15% to child Olebogeng Molefe, 15% to child 
Gaotebale Molefe and 20% to child Tshegofatso Letshwiti. The trustees 
also found that there was no evidence suggesting that they did not 
exercise their discretion fully or that they fettered their discretion. 

 
5.5 After considering all the facts, the office is satisfied that the trustees have 

acted reasonably and properly in this case. The board is vested with a 
discretionary power to decide on an equitable distribution of the death 
benefit. Only in instances where the functionary has exercised it 
discretionary powers unreasonably and improperly, or has unduly fettered 
its exercise thereof, that its decision can be reviewed. No such basis exists 
in the present matter. 

 
 6. In the result thereof the order of this tribunal follows: - The complaint is 

dismissed.  
  
 
DATED AT JOHANNESBURG ON THIS THE     DAY OF      2008 
 
 
Yours faithfully  
 
 
 
 
________________________ 
Mamodupi Mohlala 
Pension Funds Adjudicator  


