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                         Please quote our reference: PFA/GA/11305/2006/SM 
 
 
Re:  DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 OF 1956 (“the Act”) – BA KING (“the complainant”) v 
PROFESSIONAL PROVIDENT SOCIETY RETIREMENT ANNUITY 
FUND (“the first respondent”) AND SANLAM LIFE INSURANCE 
LIMITED (“the second respondent”) 

 
1. Introduction 
 
[1.1]  The complaint concerns alleged maladministration by the second 

respondent in changing the complainant’s investment portfolio without 
informing him, which allegedly affected his investment return adversely.  

 
[1.2] The complaint was received by this office on 30 October 2006. A letter 

acknowledging receipt thereof was sent to the complainant on 6 
December 2006. On the same date a letter was dispatched to the 
respondents giving them until 5 January 2007 to file their responses to the 
complaint. A response was received from the respondents on 6 December 
2006. This office also received a response on behalf of the respondents 
on 30 October 2006 that was sent to the complainant on 12 September 
2006 and copied to this office.  

 
[1.3] These responses were forwarded to the complainant on 3 October 2007 

and his further submissions were sought by 10 October 2007, in the event 
that he wished to make any. The complainant omitted to file any further 
submissions.  
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[1.4] Having considered the submissions before me, I find it unnecessary to 
hold a hearing in this matter. As the background facts are well known to all 
the parties, I shall only repeat those facts that are pertinent to the issues 
raised herein. My determination and reasons therefor appear below. 

 
2. Factual Background 
 
[2.1] The complainant applied for a retirement annuity policy with the first 

respondent during 2000. The policy commenced on 1 January 2000 with a 
maturity date or retirement date of 20 August 2006. The complainant paid 
a single contribution of R330 669.17 for his policy.  

 
[2.2] The complainant elected a Balanced Fund as his investment portfolio at 

the commencement of his policy. 
 
3. Complaint 
 
[3.1] The complainant alleges that he received a letter from the second 

respondent in March 2006 advising him that his portfolio (the Balanced 
Fund) is now called the Balanced Fund (Low Equity). He further submitted 
that the letter indicated that no more than 55% of the fund may be 
invested in local equities and fringe assets. He contends that this is 
contrary to the original portfolio in terms of which the fund can invest up to 
70% of the portfolio in shares.  

 
[3.2] The complainant submitted that the change in the percentage of the 

maximum asset allocation or equity exposure amounts to a change in 
mandate as it alters the risk and the potential return on the portfolio. 
Further, he pointed out that the second respondent acted to his prejudice 
by unilaterally changing the mandate of the fund. He further submitted that 
if his portfolio had retained the original mandate there would have been a 
greater equity exposure and in turn, a better investment return on his 
policy. 

 
[3.3] Therefore, the complainant requests that the respondents should be 

ordered to adjust the value of his investment return to the value which 
would have obtained had the terms of the original mandate not been 
changed. Moreover, the complainant requests that the respondents should 
be ordered to compensate him for the poor investment return as a result of 
the change in his investment portfolio.  

 
4. Response 
 
[4.1] Mr E Kruger of the second respondent submitted that when the 

complainant took out the policy, a benchmark of the portfolio was the 
Alexander Forbes Large Manager Watch (LMW). He indicated that the 
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asset manager’s performance was measured against a peer group, i.e. 
other similar investment mandates/objectives/risk levels. He submitted that 
the benchmark was not fixed in terms of certain asset composition, but 
was “floating” over time. He indicated that the asset manager was always 
measured in relation to similar investment mandates.  

 
[4.2] Thus, he submitted that some flexibility had to be allowed in the mandate 

and this is the reason why the fund could invest up to 70% in equities. 
Further, he indicated that cognizance should be taken that the 70% in 
equities would have included local as well as off-shore equities. He 
submitted that the actual asset composition as at 31 December 2005 was 
as follows:  

 
  “Local equities   44.6% 

   Local bonds   31.8% (including 14.4% in hedged equities) 
   Local property and alternative 6.1% 
   Local cash   4.3% 
       Foreign equities  6.0% 
   Foreign other assets  7.2% (there were no hedged equities)”  
 
[4.3] He further pointed out that the total hedged and unhedged local and 

foreign equity exposure is still around 66%. He indicated that although it is 
true that the second respondent has changed the benchmark over the 
past seven years, none of these changes were material. He submitted that 
only changes that materially affect the expected return on the portfolio 
needs to be communicated to the members. He pointed out that such 
changes include changes to the benchmark that affect the underlying risk 
profile of the fund or changes in the objectives of the fund, or ways of 
investment. He submitted that the risk level of the fund has never changed 
and that the intention has always been for the fund manager to strive for a 
balance between asset classes.  

 
[4.4] Further, he submitted that the complainant was not misled regarding the 

changes in his portfolio. He indicated that the second respondent publish 
monthly fund information in respect of all investment funds on their 
website regarding the benchmark, recent asset composition and other 
information. Moreover, he indicated that this was clearly pointed out in an 
annual benefit statement that was sent to the complainant.  

 
5. Determination and reasons therefor 
 

[5.1]  The issues that fall for determination are firstly, whether the complainant 

suffered some prejudice or a loss as a result of the change in his portfolio 

and secondly, whether the respondents failed to inform him when the 

changes were made.  

 

[5.2]  It is common cause that the complainant elected a Balanced Fund as his 
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investment portfolio at the commencement of his policy. According to the 

policy document that was issued to the complainant, the Balanced Fund is 

market-related and fluctuates along with market conditions. Further, the 

fund can invest up to 70% of the portfolio in shares. The remainder is 

invested in property and interest-bearing investments. The second 

respondent also sent a letter to the complainant on 2 March 2004 

explaining how the Balanced Fund operates. The apposite portion of the 

letter reads as follows: 

 

 “An investment in the Balanced Fund shares in the full market-related growth of 

the assets in this fund. The Balanced Fund is mainly invested in South Africa 

assets, but may include some foreign assets as well. These assets consist of a 

balanced mix of equities, property, fixed-interest investments and cash. The 

value of the policy investment in this fund will increase or decrease, as the 

market value of the assets in this fund fluctuates.” 

 

[5.3]  Thus, the investment return in the Balanced Fund fluctuates according to 

the market conditions from time to time. The complainant submitted that 

the Balanced Fund was later changed to the Balanced Fund (Low Equity) 

and that the second respondent could not invest more than 55% of the 

fund in local equities and fringe assets. Although the complainant alleges 

that these changes affected his investment return, he failed to submit any 

cogent evidence to support this conclusion. The complainant failed to 

submit anything which indicates that there is a link between the renaming 

of his portfolio or the change in the percentage that the fund may invest in 

local equities and fringe assets and the value of his policy. 

 

[5.4]  Therefore, the complainant failed to prove that he suffered a loss on his 

investment return as a result of the changes in his investment portfolio. It 

is clear that his investment return was dictated by market conditions as 

stated in his policy.  

 

[5.5]  The complainant also alleges that the second respondent failed to inform 

him when changes to his investment portfolio were made. Section 7D(c) of 

the Act reads as follows: 

   “The duties of a board shall be to- 

 

             (c)  ensure that adequate and appropriate information is communicated to the 

members of the fund informing them of their rights, benefits and duties in 

terms of the rules of the fund.”   

 

[5.6]  It has been held that this duty is delegated to the administrators of the 
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fund, who must perform them in a manner which is consistent with the 

stated object of the board. The failure to perform those duties precisely 

and completely constitutes maladministration of the fund (see Bermann v 

ABSA Consultants & Actuaries (Pty) Ltd and Others [2002] 4 BPLR 3347 

(PFA) at 3352 C-D and MB Mthimkhulu v NBC Holdings (Pty) Ltd and 

Compra CC/Ora CC PFA/GA/8180/2006/SM at paragraph 16-unreported).  

 

[5.7]  It is clear that in order for members of a fund to make informed choices 

and safeguard their rights they need to be informed of any changes that 

may affect their benefits. In casu, the second respondent submitted that it 

publishes monthly fund information in respect of all investment funds on its 

website regarding the benchmark, recent asset composition and other 

information. Further, it indicated that this information was set out in an 

annual benefit statement that was sent to the complainant. The 

complainant also indicated that he received a letter from the second 

respondent in March 2006 advising him about the changes in the 

Balanced Fund. Therefore, although there is nothing which suggests that 

the complainant was consulted before the changes were effected, he was 

nevertheless informed about the changes in his portfolio. In any event, the 

complainant failed to prove that the failure to notify him of the changes 

timeously caused prejudice or loss on his investment return.  

 

[5.8]  In the result, the complaint cannot succeed. 

 
 
DATED AT JOHANNESBURG ON THIS            DAY OF                       2008. 
 
 
 
 
 
 
 
 
Yours faithfully 
 

 
 
     
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 


