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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

 Please quote our ref: PFA/WE/5849/05/CN 
 

 
 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT, 24 OF 1956 (“the Act”): RL RUTHERFORD v CENTRAL 
RETIREMENT ANNUITY FUND & SANLAM LIFE INSURANCE LIMITED  
 
Introduction 
 
[1] This matter concerns incorrect advice that was allegedly given to a 

member of a retirement annuity fund, to defer the maturity date of the 
policy so as to put her in a position to receive a higher annuity. 

    
[2] The complaint was received by this office on 14 October 2005 and a letter 

acknowledging receipt thereof sent to you on 18 October 2005. On the 
same date a letter was dispatched to the respondents requesting them to 
submit a response by no later than 8 November 2005. The response, 
dated 15 November 2005, was received on 15 November 2005, and was 
forwarded to you for a reply. The reply was received on 23 November 
2005. 

 
  
[3] In December 2005, an announcement was made of a Statement of Intent 

between the Minister of Finance, on the one hand, and the Life Offices 
Association and five large life assurers on the other, in terms of which the 
life assurers would commit themselves to certain minimum standards in 
respect of retirement annuity funds and endowment policies. Although the 
statement is not binding on this office, we nevertheless referred all 
retirement annuity fund complaints (including this one) back to the 
management boards and life assurers administering these funds with a 
view to facilitating an amicable resolution of the complaint between the 
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parties without the intervention of this office. This matter was referred for 
settlement to the Central Retirement Annuity Fund (“the fund”) and 
Sanlam Life Insurance Limited (“the insurer”) on 19 January 2006. The 
parties were given 30 ordinary days to settle the matter failing which this 
office would determine the complaint in the ordinary course. Many 
complaints were settled on this basis but the settlement terms were not 
divulged to this office. However, on 30 January 2006 we were informed 
that no agreement to settle the matter had been reached. 

  
[4] It is with that brief background that we now determine this complaint in the 

ordinary course. 
 
Factual background 
 
[5] You became a member of the fund on 1 February 1990, and elected 1 

February 1999 as the contractual retirement date.  It appears that at some 
stage after the contractual retirement date but before your retirement 
benefit was paid out, you deferred the retirement date to 1 March 2000. 
The minimum maturity amount that was illustrated as at 10 February 2000 
was R155 446.97, of which you could either take a full pension of R1 
726.36 per month, or commute up to one-third (R51 815.65) and receive a 
reduced monthly pension of R1 147.27.  On the deferred retirement date, 
you elected to commute up to one-third of the available benefit and a 
reduced monthly pension. 

   
[6] However, it appears that if you had not deferred the retirement date and 

had taken your benefit on the original retirement date, the maturity value 
would have been an amount of R147 124, but the reduced monthly 
pension would have been R1 220.96.  

 
The complaint 
 
[7] You are alleging that you deferred your retirement date on the strength of 

advice that you were given over the telephone, during 2000, by an 
unnamed employee of the insurer, to the effect that if you deferred your 
retirement date by a year, you would receive a higher monthly annuity. 
Your contention is that you have suffered loss as a result of a decline in 
the annuity tariffs, which loss you would not have suffered had you not 
acted on the alleged incorrect advice that was given to you.  

 
[8] Your requested relief is that I should order the insurer to pay you the 

monthly pension that you would have been entitled to had you elected to 
receive your pension with effect from February 1999.  

 
[9] On the issue of the late lodging of this complaint, you have explained that 

as you were staying in Namibia until after your retirement, you were not 
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aware of the existence of the offices of the Ombudsman for Long Term 
Insurance and the Adjudicator. 

 
The response 
 
[10] In response, the respondents state that they have no record of the alleged 

telephone conversation during which you were advised to defer the 
retirement date with a view to receiving a higher annuity.  They deny that 
either one of them ever gave you such advice.  

 
Determination and reasons therefor  
 
[11] The crux of your complaint is that you suffered loss as a result of acting on 

advice which subsequently turned out to be incorrect.  You contend that 
the respondents are liable to compensate you for the loss suffered. 

 
[12] I will, for the purposes of this ruling, accept that a representation was 

made to you, that the representation was false, that it was negligently 
made, that you relied on it in deciding to defer your retirement date, and 
that you suffered loss as a result of your reliance thereon. In order for the 
respondents to be held liable, however, it has to be proved that the 
misrepresentation was made either by the respondents or by a person or 
persons who had the capacity to bind the respondents, for example an 
employee or an agent  of the respondents.   

 
[13] You have not adduced any proof regarding the identity of the person who 

gave you the advice, or his/her capacity to act on behalf of the 
respondents. In the circumstances, I am unable to find the respondents 
liable for any loss that you might have suffered.  

 
[14] In the result, the complaint cannot succeed.      
 
 
SIGNED IN CAPE TOWN ON THIS DAY OF  2007 
 
 
 
 
Yours faithfully 
 
 
………………………………… 
VUYANI NGALWANA  
PENSION FUNDS ADJUDICATOR 
 


