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INTRODUCTION 

 

[1] The complaint concerns the alleged improper repudiation of the complainant’s 

claim for an ill-health retirement benefit by the respondent.  

 

[2] The complaint was received by this office on 11 September 2007. A letter 

acknowledging receipt thereof was sent to the complainant on 11 December 2007. 

On the same date a letter was dispatched to the respondent giving it until 11 

January 2008 to file its response to the complaint.  

 

[3] A response that was copied to the complainant was received from the respondent 

on 11 January 2008. On 1 January 2008 this office received the complainant’s 

further submissions.  

 

[4] Having considered the written submissions before this tribunal, it is considered 

unnecessary to hold a hearing in this matter. As the background facts are well 

known to all the parties, only those facts that are pertinent to the issues raised 

herein shall be repeated. The determination and reasons therefor appear below. 

 

FACTS IN BRIEF 

 

[5] The complainant is presently employed as Head of Finance by Eskom Holding 

Limited (“the employer”) at its distribution in Nelspruit. The complainant commenced 
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his employment with the employer from 18 January 1982 and is a member of the 

respondent.  

 

[6] The complainant is presently suffering from diabetes and hypertension. The 

complainant consulted Specialist Physician who indicated that he is suffering from 

type 2 diabetes mellitus, peripheral vascular disease with amputation, proliferative 

retinopathy, peripheral neuropathy, renal impairment and hypertensive heart 

disease. The complainant also submitted a medical report from Podiatrist which 

confirms, inter alia, that he has type 2 diabetes mellitus and he is using prosthetic 

legs. Further, the complainant submitted a medical report from Family Physician 

which indicates the same diagnoses as Specialist Physician and Podiatrist. 

 

[7] On 15 December 2006 the complainant applied for an ill-health retirement benefit to 

the respondent on the grounds that he is no longer able to work properly due to his 

illness. The board of the respondent declined the complainant’s claim for ill-health 

retirement benefit on the grounds that his illness is not permanent and that he is 

capable of performing his duties. 

 

COMPLAINT 

 

[8] The complainant’s complaint is that the respondent erred in repudiating his claim for 

an ill-health retirement benefit. The complainant contends that he has diabetes 

which became uncontrollable in October 2005. He submitted that he was amputated 

above the knee in his right leg due to a fungal infection. He states that he uses 
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prosthesis and crutches to walk. The complainant indicated that his right leg is also 

swollen and painful as a result of the fungal infection.  

 

[9] Further, the complainant stated that his doctor recommendated that he must rest 

well, stay away from noise and stressful environment. The complainant submitted 

that his work involves, inter alia, planning and budgeting, functional audits, financial 

presentation and accounting control, travelling to work, and reports analysis.  

 

[10] The complainant indicated that his health is at risk because his work is stressful. 

Moreover, he stated that his doctors advised him that he might lose his left leg or 

die if his illness is not treated properly.  

 

RESPONSE 

 

[11] Mrs/Ms L Jadoonandan, of the legal and technical services department of the 

respondent, filed a response on behalf of the respondent. She submitted that the 

complainant’s doctor submitted a medical report which indicates that he has 

diabetes and hypertension with peripheral vascular diseases which led to the 

amputation of one leg. She also confirmed that the complainant uses a prosthetic 

limb. She indicated that although the complainant’s doctor stated that his medical 

condition is not very good, he pointed out that his clinical condition has stabilised.  

 

[12] Further, she argued that the medical report submitted by the complainant’s doctor 

indicates that he would not require any restrictions, accommodation, therapeutic 



 Page 5

interventions, rehabilitation programme or support devices, as the use of his upper 

limbs is without restrictions when he is seated. She stated that this implies that the 

complainant can perform the duties of his occupation as Head of Finance if he is 

confined to sitting and is not required to walk around. She pointed out that the 

complainant’s job description indicate that he is not required to walk around in order 

to discharge his duties. She submitted that the complainant’s duties to review the 

effectiveness of the financial systems and staff training may require him to walk 

around. However, she indicated that these job output constitute 10% and 5% of the 

complainant’s job outputs. Further, she submitted that these duties may be 

delegated to one of the complainant’s subordinates. She further stated that the 

complainant qualifies to have his work environment adapted to accommodate his 

condition. 

 

[13] She further pointed out that a medical report by Dr MJ S indicates that the 

complainant’s condition is stable and that there is nothing abnormal about it. 

Further, she submitted that in terms of Rule 25(1) of the respondent’s rules an 

applicant for ill-health retirement benefit must be permanently incapable of 

performing the duties of his occupation or any other reasonable alternative 

occupation in his employer’s business. She stated that the medical reports 

submitted by the complainant do not indicate that his condition is permanent or 

renders him incapable of performing his duties as Head of Finance. Therefore, she 

submitted that the board of trustees decided that the complainant’s health condition 

does not satisfy the requirements of disability in Rule 25(1).  
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[14] Further, she indicated that the trustee declined the complainant’s application due to 

the fact that his occupation is of a sedentary nature and does not render him 

incapable of discharging his duties. Moreover, she submitted that the complainant 

failed to submit new medical evidence which indicate a change in his condition after 

he was given an opportunity to appeal the decision of the trustees.   

 

DETERMINATION AND REASONS THEREFOR 

 

[15]  The essence of the complainant’s complaint is that the board of the respondent 

erred in repudiating his claim for an ill-health retirement benefit. The issue is not 

whether or not the trustees were wrong in repudiating the complainant’s claim but 

rather whether the decision they reached was reasonable on the evidence before 

them (see Southern Life Association Limited v Miller [2005] 4 BPLR 281 (SCA) at 

paragraphs 33-35). The rights and entitlements of a member of a fund to an ill-

health retirement benefit are regulated by the rules of the fund. The apposite portion 

of Rule 25(1) of the respondent’s rules reads as follows: 

 

 “For the purposes of this rule, “disabled” means, on a balance of probabilities, permanently 

incapable as a result of infirmity of body or mind, of performing the duties of the occupation or 

post in which the MEMBER was employed by the EMPLOYER at the time that the disability 

arose or was caused (whichever is the earlier), or any other reasonable alternative 

occupation or post in his EMPLOYER’s business for which he is or may become suitable by 

virtue of his education, training, experience and/or ability, and “disabled” and “disability” shall 

bear corresponding meanings … .”  
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[16]  Rule 25(4), in turn, reads as follows:  

 

 “The BOARD or the claims assessor appointed by it, if the function referred to in this rule is 

delegated to such a person, shall in its or his sole discretion determine whether or not a 

MEMBER is disabled for the purposes of this rule and the date upon which such disablement, 

if any, commenced. The BOARD, or the claims assessor, as the case may be shall make its 

or his decision after- 

 

(a) considering such medical evidence as to the state of the MEMBER’s health as may 

be supplied to it or him; 

(b) consulting the MEMBER’s EMPLOYER; 

(c) consulting the MEMBER; and 

(d) having due regard to the disability assessment procedures established by the 

BOARD from time to time.”   

 

[17] It is clear that Rule 25(4) of the respondent’s rules confers a discretion on the board 

of trustees to determine whether or not a member is permanently incapable of 

carrying out his own occupation or any similar occupation and in turn, whether or not 

he is entitled to an ill-health retirement benefit.  

 

[18] In terms of administrative law, although the very purpose of a discretion is to allow 

the authority conferred with the discretion to arrive at its own decision, the authority 

is still required to exercise that discretion properly and it must not fetter its discretion 

(see Tobin v Motor Industry Pension Fund (1) [2001] 11 BPLR 2769 (PFA) at 

paragraph 6).  
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[19] In casu, the board of trustees of the respondent declined the complainant’s claim for 

an ill-health retirement benefit on the grounds that his disability is not permanent 

and does not render him incapable of performing his duties as Head of Finance. 

The board relied on a questionnaire completed by the complainant’s doctor where 

he indicated that even though his condition is not good, his clinical condition has 

stabilised. The board also relied on a section in the questionnaire where the 

complainant’s doctor indicated that the use of the complainant’s upper limbs is 

without restrictions when he is seated. Further, the board pointed out that a medical 

report by Dr MJ S indicated that the complainant’s condition is stable and there is 

nothing abnormal about it.  

 

[20] However, the issue is whether having regard to all medical reports that were 

submitted to the board, the complainant fall within the ambit of the definition of 

disability as set out in Rule 25(1). That is whether the medical evidence proves that 

the complainant is permanently incapable of discharging the duties for which he was 

appointed or any other duties which he would be reasonably capable of discharging 

by virtue of his training or experience.  

 

[21] The definition of disability as set out in Rule 25(1) of the respondent’s rules can be 

broken down into the following component requirements: Firstly, the complainant 

must be permanently incapable of performing his duties; secondly, the complainant 

must be incapable of discharging any other reasonable alternative occupation which 

he is suitable by virtue of his education, training and experience.  
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[22] The complainant submitted a medical report by Specialist Physician who indicated 

that the complainant has type 2 diabetes mellitus, peripheral vascular disease with 

amputation above knee on R and very poor circulation on L, proliferative 

retinopathy, renal impairment, peripheral neuropathy and hypertensive heart 

disease. Specialist Physician also stated the following in his report: 

 

           “Mrs M has been advised to seek medical boarding due to the multiple complications and the 

fact that most of them are going to be progressive irrespective of adequate control of both his 

sugar and hypertension.”  

 

[23] Specialist Physician also indicated in the questionnaire that the complainant’s 

condition is permanent and that he uses a prosthetic limb. Podiatrist stated the 

following in his medical report: 

 

          “On examination I found that the patient has type 2 diabetes mellitus controlled with tablets. 

He’s been able to control his blood glucose levels better, but at times still has highs and lows 

related to stress. He has an AK amputation in 2005 and has been using his prosthesis since 

April 2006. He still battles to walk with his prosthetic limb and still use crutches. He again has 

a chronic inter digital Tinea pedis infection of the left, but at the time of this consultation had 

cleared.”  

 

[24] Family Physician also indicated in his medical report that the complainant has an 

uncontrolled diabetes mellitus with peripheral vascular disease. He indicated that 

the complainant’s left foot shows severe signs of ischoemia and also complaint of a 

painful swelling knee of the left due to a fungal infection. However, the most 
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relevant medical report which shows some light regarding the ability of the 

complainant to perform his duties is the one by Cardiologist dated 11 October 2007. 

 The apposite portion of his medical report reads as follows: 

 

          “The complainant has chronic fungal infections in both legs. Diabetes has been present 

longer than 10 years as has the hypertension. He has noted significant chest pain which is 

sharp alternating with a heavy crushing sensation substernal and left lateral. He has tried on 

several occasions to return to his duties at his place of work but finds that the stress resultant 

from the amputation makes it impossible for him to cope with the demands of his present 

occupation and causes ongoing anxiety as well as poor control of his diabetes under these 

circumstances. He feels inadequate and is unable to work at the same pace as before. He 

has not been able to adapt to his occupation or office duties post amputation, the stress to 

which he is exposed causes his diabetes control to become brittle and unmanageable quite 

apart from the psychological implications which are significant in this case. We support the 

notion of premature retirement for medical reasons as stated above.” 

 

[25] Thus, the medical evidence conclusively shows that, on account of his medical 

condition, the complainant is permanently incapable of discharging the duties of his 

current occupation as Head of Finance. This is due to the fact that Specialist 

Physician recommended in his report dated 18 January 2007 that the complainant 

should seek medical boarding as his medical condition is progressive irrespective of 

adequate control of both his sugar and hypertension.  Further, Dr LB O indicated 

that the complainant has tried to return to his work but finds it stressful as a result of 

the amputation which makes it impossible for him to cope with the demand of his 

occupation. He further stated that his continued occupation causes anxiety as well 

as poor control of his diabetes.  
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[26] The next enquiry is whether the complainant is incapable of discharging any other 

duties or alternative occupation which he would reasonably be capable of 

discharging by virtue of his education, training and experience.  

 

[27] The respondent submitted that the complainant will be able to perform his duties as 

Head of Finance as a large percentage of his work output does not involve walking 

around and is not physically demanding. Further, it argued that some of the 

complainant’s work output may be delegated to one of his subordinates. It further 

stated that the complainant’s work environment can be adapted to accommodate 

his condition. Moreover, the respondent relied on a questionnaire that was 

completed by the complainant’s doctor who examined him on 12 January 2006 

where he stated that his clinical condition has stabilised. The respondent referred to 

section 12 in the questionnaire which reads as follows: 

 

          “Most of the activities he can do, can only be done with some form of assistance in view of the 

fact that he uses crutches. Bathing is possible but obviously he will take long due to physical 

barriers of getting in and out of the bath unassisted.”  

 

[28] Further, it referred to section 14 in the questionnaire where the complainant’s doctor 

indicated that the use of his upper limbs is without restrictions when he is seated but 

obviously being on crutches this is limited. However, a medical report by DR MJ S 

whom the complainant consulted on 30 March 2007 indicated the following: 

 

           “His left foot is painful. Neuropathic type pain in a “sock” distribution. Reports it swells at 
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times-especially after standing for prolonged periods. He notes that an exacerbation of the 

left foot pain (by standing) seems to provoke a simultaneous “ghost-pain” in his right stump. 

Fungal infection in the right foot is ongoing and seems treatment resistant. A recent new 

development is the onset of episodic retrosternal and praecordial chest pain. “Burning” 

character. Provoked by emotional upset. Notes that if he sits quietly and calms himself, the 

pain subsides after a few minutes.”  

 

[29] Therefore, the respondent’s submissions and the medical reports by Dr MJ S seem 

to suggest that the complainant’s pains and physical limitations may be taken care 

off if he is not subjected to any stress or emotional disturbances. It further seems to 

suggest that he might be able to work when he is seated, calm and he is afforded 

some assistance.  

 

[30] However, the medical report by Dr MJ S does not specifically canvass the question 

of whether or not the complainant is not capable of discharging any other duties. 

Further, although section 14 in the questionnaire indicates that the complainant’s 

upper limbs are without restrictions when he is seated, it also states that this is very 

limited as he is on crutches. Further, the statement by Specialist Physician that the 

complainant should be medically boarded as his condition is progressive 

irrespective of adequate control of both his sugar and hypertension implies that the 

complainant is not capable of working in any capacity. This was also confirmed by 

Dr LB who indicated that the stressful environment at the complainant’s work place 

makes it impossible for him to cope with the demand of his work. He also stated that 

his present occupation causes anxiety as well as poor control of his diabetes. Dr O 

also recommended that the complainant should retire early for medical reasons. 
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Moreover, Dr MJ S also pointed out that the complainant continues to experience 

pains in his left foot and that the fungal infections in the right foot is ongoing and 

treatment resistant. He further noted the onset of episodic retrosternal and 

praecordial chest pain on the complainant.  

 

[31] Thus, the weight of the medical evidence is that the complainant is not capable of 

discharging any other duties which he would reasonably be capable of discharging 

by virtue of his education, training and experience. In any event, if one considers 

that the complainant‘s condition is treatment resistant and is combined with other 

diseases like hypertensive heart disease, chest pains, peripheral vascular disease, 

renal impairment, the conclusion is inescapable that he is permanently incapable of 

performing his own occupation as Head of Finance and the probabilities are that he 

is also incapable of performing any other alternative occupation.  

 

[32] In accordance with the general principle of administrative law a Court will be 

reluctant to substitute its own decision for another administrative authority, where 

the administrative action is found to be unreasonable or ultra vires.  Thus, the norm 

is to refer the matter back to the administrative authority (see MM Moralo v Holcim 

SA Provident Fund and Others PFA/GA/5400/2005/ZC at paragraph 25-

unreported). However, exceptional or unique circumstances permit a judicial officer 

to substitute his/her decision for the administrative body. Baxter, Administrative Law 

(682-684) delineates four such circumstances, namely, where: 

  

• further delay would cause unjustifiable prejudice to the applicant; 
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• the tribunal or functionary has exhibited bias or incompetence to such a degree that it would 

be unfair to require the applicant to submit to the same jurisdiction again; 

• the Court is in as good a position to make the decision itself; and 

• the end result is in any event a foregone conclusion and it would merely be a waste of time to 

order the tribunal or functionary to reconsider the matter. 

 

[33] On the facts of this matter the complainant has already been deprived of the right to 

his benefit. A further delay will cause unjustifiable prejudice to the complainant and 

it would be a waste of time. Moreover, the conduct of the board of the respondent in 

this regard is highly reprehensive and unacceptable in light of the decision it 

reached despite medical evidence which support the complainant’s claim. The 

conduct of the board in this matter amounts to professional negligence and a 

dereliction of duty. Its conduct essentially amount to failure to act with due care, 

diligence and good faith (see Section 7C2(b) of the Act). This tribunal, like any court 

of law, has a power to grant punitive orders in order to mark its displeasure at the 

conduct of body if circumstances fit (see Claase v Information Officer, SA Airways 

(Pty) Ltd 2007 (5) SA (SCA) 469 at 475A-B). Thus, this tribunal would have granted 

punitive damages against the respondent had the complainant requested it.  

 

[34] In the circumstances, it is my finding, having considered all the arguments    and 

medical reports and other evidence, that the complainant is indeed permanently 

incapable of carrying out his own occupation and any other alternative occupation. 

 

 

RELIEF 
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[35] In the result, the order of this tribunal is as follows:  

 

[35.1] It is declared that the complainant qualifies for an ill-health retirement benefit 

under Rule 25(1)(3) of the respondent’s rules. 

 

[35.2] The board of the respondent’s decision to repudiate the complainant’s 

application for ill-health retirement benefit was unreasonable and is hereby 

set aside. 

 

[35.3] The respondent is ordered to pay the complainant his ill-health retirement 

benefit in terms of Rule 25(1)(3) within six weeks of the date of this 

determination.  

 

DATED AT JOHANNESBURG ON THIS            DAY OF                       2008. 

 

Yours faithfully 

 

     
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 
 
 
 


