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Re:  DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 1956 (“THE ACT”) – J MOTSHABI (“the complainant”) v 
LEWIS STORES PROVIDENT FUND (“the first respondent”) AND 
LEWIS STORES (PTY) LTD (“the second respondent”)  

 
1. Introduction 
 
1.1 The complaint concerns the payment of a death benefit by the fund.  
 
1.2 It was initially submitted on 25 July 2005, but due to a lack of information 

the complainant was asked to re-formulate her complaint, whereafter she 
submitted a more comprehensive complaint on 30 September 2005. A 
letter acknowledging receipt of the complaint was sent on 14 November 
2005. On the same date a letter was sent to the respondents giving them 
until 5 December 2005 to respond to the complaint. Responses, which 
were also forwarded to the complainant, were received on 28 November 
2005, 9 March 2006 and 11 July 2006. Replies were received from the 
complainant on 15 January 2006 and 25 August 2006.  

 
1.3 After considering the written it is considered unnecessary to hold a hearing 

in this matter. The facts are known to the parties so they will not be 
repeated here, save for that which has a bearing on the outcome of my 
determination. The determination and reasons therefor appear below. 

 
2. Factual background 
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2.1 Mr. S.E. Mangena (“the deceased”) was employed by Lewis Stores (Pty) 
Ltd. (“the second respondent”) at its Bloemhof store. By virtue of his 
employment he was a member of the first respondent. He passed away on 
13 June 2005; whereafter the first respondent became liable to pay a 
death benefit to his beneficiaries.  

 
2.2 A death benefit of approximately R320 000.00 became payable to the 

deceased’s dependants. The deceased was married to Mrs. I.M. Mangena 
and had 2 children with her aged 14 and 17 years respectively. He also 
had a daughter with the complainant, born out of wedlock, for whom he 
paid maintenance of R200.00 per month while he was alive. The 
deceased completed a beneficiary nomination form on 19 November 2004 
in which he nominated his 2 elder children to receive 25% each of the 
death benefit and remaining 50% was left to his sister. 

 
3. Complaint 
 
3.1 The complainant complains that, following the deceased’s passing away, 

maintenance payments for her child stopped. Therefore, she approached 
the manager of the second respondent in Bloemhof with a view to lodging 
a claim for a share of the deceased’s death benefit on behalf of her child. 
However, the manager refused to accept any documentation from her and 
asked her to leave the store. The complainant prays that the first 
respondent allocates a share of the death benefit to her daughter and that 
the money be invested in a trust for her benefit.   

 
4. Response 
 
4.1 The principal officer of the first respondent responded to the complainant’s 

complaint. He advised that the first respondent had no knowledge of her 
child, but that it appeared from the documentation attached to her 
complaint that the deceased was the complainant’s daughter’s father. He 
confirmed that this new information would be put before the trustees for a 
decision regarding the distribution of the death benefit. The principal 
officer advised that in order to avoid further financial hardship an advance 
of the arrear maintenance payments owing as well all outstanding school 
fees for the child would be made to her. 

 
4.1 In a letter dated 9 March 2006 the principal officer advised that the 

deceased’s wife had also passed away, so the deceased’s sister had to be 
nominated as the 2 childrens’ guardian. Further, the deceased was not a 
registered taxpayer, so they had to resolve this issue with the South 
African Revenue Services before payment of the death benefit could be 
finalised.  

 
4.2 In a further letter dated 11 July 2006, the principal officer advised that the 
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tax issues had been resolved. The trustees decided to distribute the death 
benefit as follows: 

 
 [4.2.1] Q.V. Mangena (daughter)  30% 
 [4.2.1] R. Mangena (son)   30% 
 [4.2.3] F.P. Motshabi (daughter)  40% 
 
4.3 The trustees further resolved that the childrens’ benefit be placed in a trust 

to be administered by Sanlam Life Insurance Company Limited and that 
the monthly payments from the trust would be paid to the 2 guardians of 
the children, i.e. the deceased’s sister and the complainant. 

 
5. Determination and reasons therefor 
 
5.1 The payment of death benefits is regulated by section 37C of the Act, read 

in conjunction with the definition of a “dependant” in section 1. The primary 
purpose of this section is to protect those who were financially dependent 
on the deceased during his lifetime. In effect, section 37C overrides the 
freedom of testation of the deceased. It is the board’s responsibility when 
dealing with payment of death benefits to conduct a thorough investigation 
to determine the beneficiaries, to thereafter decide on an equitable 
distribution and finally to decide on the most appropriate mode of payment 
of the benefit allocated.   

 
5.2 In the present matter the first respondent was initially unaware of the 

existence of the complainant’s daughter. However, once the trustees were 
informed of her existence they obtained the necessary information and 
considered her in their final distribution. The trustees decided to allocate 
40% of the death benefit to her. Despite this, on 25 August 2005 the 
complainant informed this office that she wished to persist with her 
complaint and she wanted it to be determined on the papers before me.  

 
5.3 I am of the view that the trustees properly investigated this death benefit 

claim, made an equitable distribution to the 3 dependants that were 
identified and decided on an appropriate mode of payment, i.e. they 
placed your daughter’s benefit in a trust for her benefit as requested by the 
complainant. There is no reason for me to review the final decision of the 
trustees. 

 
5.4 In the result, your complaint cannot succeed. 
 
 
 
DATED AT JOHANNESBURG ON THIS            DAY OF                          2007 
 

Yours faithfully 
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MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 


