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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

                                      Please quote our ref: PFA/NC/4396/05/CN 
 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 

24 OF 1956 (“the Act”): S MAHAMBEHLALA v ESKOM PENSION & 
PROVIDENT FUND & ESKOM HOLDINGS LIMITED  

 
Introduction 
 
[1] This matter relates to the deduction of the amount of an outstanding housing loan 

from the withdrawal benefit that was due to a member of the fund.  

 

[2]  The complaint was received by this office on 20 July 2005, and a letter 
acknowledging receipt thereof sent to you on 10 August 2005. On the same date a 
letter was dispatched to the respondents requesting them to file a response to the 
complaint by 1 September 2005.  The response, dated 30 August 2005, was 
received by this office on 30 August 2005. A copy of the same appears to have been 
posted to you by the respondent on 30 August 2005. After considering all the written 
submissions I consider it unnecessary to hold a hearing in this matter. My 
determination and the reasons therefor appear below. 

 

The complaint   

 

[3] You are aggrieved by the payment over by the Eskom Pension & Provident Fund 
(“the fund”), of which you were a member until 30 June 1999, of an amount of R22 
390.19 which represented your withdrawal benefit, to Eskom Holdings Limited (“the 
employer”) in part-payment of the balance of a housing loan advanced by the 
employer.  You further complain that the fund did not, after your withdrawal, furnish 
you with any documentation relating to the calculation of your withdrawal benefit, the 
tax deduction directive and proof of payment of the benefit. 
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The response   

 

[4] In response, the fund states that the benefit that became due to you as a result of 
your withdrawal from the fund was a before-tax amount of R29 890.29. It goes on to 
state that an amount of R7 500.10 was deducted as tax and that the balance was 
paid over to the employer in part-settlement of the balance of a housing loan that 
was advanced to you by the employer during June 1989.   The balance owed on the 
loan at the date of withdrawal was, according to the fund, an amount of R63 585.37. 

 

[5] According to the fund, the deduction was authorised by rule 41 and was also in 
accordance with the provisions of section 37D(1)(b)(i)(aa) of the Act. 

   

Determination and reasons therefor 

 

[6] It is trite that what the board of the fund may or may not do is set out in the rules of 
the fund and in the applicable legislation.       

 

[7] Rule 41 authorises the board to deduct from any benefit, other than a pension or 
annuity, that is payable to a member, any amount due by that member to the 
employer or the fund and to pay the same over to the employer or the fund as the 
case may be.  However, the authority to make the deduction is subject to the 
provisions of section 37D of the Act.  

  

[8] In turn, section 37D(b)(i)(aa) and (bb) empowers a registered fund to deduct any 
amount due by a member to his employer on the date of termination of his 
membership, in respect of a loan granted by the employer to the member for any 
purpose referred to in section19(5)(a), or any amount for which the employer is liable 
under a guarantee furnished in respect of a loan by some other person to the 
member for the purpose referred to in section 19(5)(a).  

 

[9] As you were still indebted to the employer in respect of the housing loan when your 
membership of the fund terminated, the fund was empowered to deduct the amount 
of the balance of the housing loan from your benefit.  As for your complaint that the 
fund has not furnished you with certain documentation, it has not been shown that 
you have sustained any financial prejudice as a result of the fund’s alleged failure.  In 
any case, copies of the documents referred to were sent to you as annexures to the 
response. 

 

[10] In the result, this complaint is dismissed. 

 

SIGNED IN CAPE TOWN ON THIS  DAY OF  2006  
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Yours faithfully, 

 
 
………………………………… 
VUYANI NGALWANA  
PENSION FUNDS ADJUDICATOR  
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	VUYANI NGALWANA
	PENSION FUNDS ADJUDICATOR

