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   Please quote our reference: PFA/GA/11669/2006/LN 
 
 
Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 

ACT, 24 OF 1956 (“the Act”) – J D Hansen (“the complainant”) v Element 
Six Closed Pension Fund (“the respondent”) 

 
[1.]  Introduction 
 
[1.1]  This complaint concerns the transfer of the respondent from the Defined Benefit 

fund to the Defined Contribution fund 
 
[1.2] The complaint was received by this office on 24 November 2006. A letter 

acknowledging receipt thereof was sent to the complainant on 15 January 2007. On 
the same date a letter was dispatched to Trilogy Benefit Group giving them until 15 
February 2007 to file their response to the complaint. This office received a 
response from the respondent Attorneys on 15 February 2007. This response was 
forwarded to the complainant for further submissions. The complainant furnished 
this office with a reply on 2 March 2007. 

 
[1.3]  Having considered the written submissions filed before this office, it is unnecessary 

to hold a hearing in this matter. The determination and reasons therefor appear 
below.   
    

[1.4]    As the background facts are well-known to all parties, these shall be repeated       
only to the extent that they are pertinent to the issues raised herein. 

 
[2.]  Factual Background  
 
[2.1] The respondent is a defined benefit fund. 
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[2.2] The complainant is a member of the respondent. On 19 April 2006 the 
complainant attended a briefing session held by the management of the 
respondent advising members of the respondent that it intended to convert from a 
defined benefit fund (“DB fund”) to a defined contribution fund (“DC fund”). 

 
[2.3] The complainant did not approve the conversion of the respondent from the DB 

fund. 
 
[2.4] In June 2006, the respondent wrote to the complainant noted the complainant’s 

opposition to the conversion.  The respondent in July 2006 then later wrote to the 
complainant and provided the complainant with an option form on which the 
complainant could indicate his choice of option of future contributions to the new 
DC fund. 

 
[2.5] The complainant wrote to the respondent in July 2006 requesting information in 

regard to whether the respondent was being converted from the DB fund to the 
DC fund, or whether the complainant and other members were being transferred 
from the respondent to another fund.  The respondent was being converted from 
DB fund to the DC fund, and in the same response referred to a section 14 
transfer involving the fund. 

 
[2.6] The complainant requested transfer back to the respondent, and the respondent 

replied that the conversion had been completed in terms of the regulatory 
framework. 

 
[2.7] The complainant lodged a further complainant with the respondent, based on the 

respondent’s response that the fund had been converted from the DB fund to the 
DC fund, rather than that a transfer has taken place, and requested copies of the 
conversion documentation to indicate that the conversion had in fact taken place 
and been approved lawfully. 

 
[2.8] The reply provided by the respondent from the DB fund to the DC fund, but 

indicating that the registrar of pension funds had not yet approved the rule 
amendments.  As at Friday 20 October 2006, the rule amendments had not yet 
been approved. 

 
[2.9] The complainant alleges that the resolution provided by the respondent indicating 

that the rule amendments to affect a change from the DB fund to the DC fund in 
fact did not provide for such amendments. 

 
[3.]  Complainant 
 
[3.1] The complainant opposes the conversion of the respondent from the DB fund to 

the DC fund.  He alleges that he has never given his consent to the conversion 
and has at all times noted his opposition to the conversion. 
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[3.2] The complainant also alleges that Mr Grove (“Grove”) as principal officer of the 
respondent as well as personnel manager of the participating employer, has a 
clear conflict of interest. 

 
[4.]  Responses 
 
 Respondent’s Response 
 
[4.1] The respondent contends that the complainant’s complainant centres around the 

fact that he was not given an opportunity to elect to remain in the DB fund, but that 
the complainant has no such right in law and accordingly the respondent has no 
obligation to afford the complainant such an election. 

 
[4.2] In regard to the complainant’s contention that Grove has a conflict of interest 

because of his dual roles, the respondent contends that the board of the 
respondent is made up of employer and employee representatives and such that it 
reached a considered decision as a board. 

 
[4.3] The respondent contends in regard to the closure of the DB fund and the transfer 

of members to the DC fund, that what has happened is both a closure (of the DB 
fund, by its rule amendments which have created the DC fund) and a section 14 
transfer from the DB fund to the newly created DC fund. 

 
[4.4] The rule amendment to the DB fund was approved by the Registrar of Pension 

Funds on 24 November 2006, and the draft rules of the DB fund are currently 
under consideration by the Registrar of Pension Funds.  Once this approval is 
obtained, the section 14 application will be lodged by the respondent with the 
Registrar of Pension Funds. 

 
[4.5] The respondents contends that section protects the interest of the complainant 

and that he will be no worse off as a member of the DC fund than he was as a 
member of the DB fund. 

 
Complainant’s Reply   

 
[4.6]  The complainant alleges that communications from the Registrar of Pension Fund 

to the complainant indicated that no rule amendments had been approved by the 
Registrar of Pension Funds for the conversion of the DB fund to the DC fund, and 
even that no such application had been received by the Registrar of Pension 
Funds.  Additionally, no transfer application has been lodged with the Registrar of 
Pension Funds. 

 
[4.7] The complainant reiterates its complaint that the respondent is deliberately not 

providing him with information, and that Grove is attempting to mislead the 
complainant. 
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[4.8] The complainant alleges that the respondent cannot force its members to accept a 
pension fund arrangement radically different from the one in terms of which they 
are entitled to receive benefits. 

 
[5.]  Determination and reasons therefor 
 
[5.1] In regard to the complainant’s allegation that the resolution provided by the 

respondent indicating that the rule amendments to affect a change from the DB 
fund to the DC fund in fact did not provide for such amendments, this office has 
perused the said resolution which provides that – 

 
[5.1.1]  the DB fund will close; 
 
[5.1.2] members will transfer from DB fund to the DC fund, to either a pension or 

provident fund. 
 
[5.2] In regard to the complainant’s contention that Grove has a conflict of interest by 

virtue of the fact that he is/was the principal officer of the respondent as well as 
the personnel manager of the participating employer, this office finds no basis for 
such contention.  The Act allows for employer representatives, and 
counterbalances any prejudice to employees by their right to elect employee 
representatives to the board.  In the absence of any evidence that Grove has 
acted outside of his fiduciary duties, this office finds no reason to accept the 
complainant’s allegations by virtue of the mere fact that he is the personnel 
manager of the participating employer, and this complaint is accordingly 
dismissed. 

 
[5.3] What is not clear from the complainant and the response and reply is the status of 

the respondent and this office is unable to rely on the communications provided to 
it by the respondent and the complainant’s reply which attest to directly apposite 
factual circumstances, namely that – 

 
[5.3.1] the rule amendment for the conversion of the respondent from the DB fund 

to the DC fund has been submitted and approved and all that remains is for 
the section 14 transfer to be approved (as per the respondent); and 

 
[5.3.2] the conversion has not been approved and no role amendments have been 

submitted or approved (as per complainant). 
 
[5.4] As such, this office cannot place any reliance on either contention and will need to 

be provided with confirmation from the Registrar of Pension Funds that the rule 
amendments have been submitted and approved and that the section 14 transfer 
application has been submitted (and approved, if applicable). 

 
[5.5] Notwithstanding the aforegoing, the Act allows for the amendment of the rules of a 

retirement fund, and any number of changes may be made under such general 
enabling provision, provided that such changes are lawful and are approved by the 
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Registrar of Pension Funds.  Further, the trustees of the fund should make any 
such amendments while acting in terms of their duties of good faith to 
stakeholders, which include the participating employers as well as members. 

 
[5.6] If legal amendments to the fund rules deprive a member of any benefits to which 

he/she was previously entitled, the member may have claim against the 
participating employer if the member’s contract of employment with the 
participating employer provides a contractual entitlement to the benefits of which 
the member was deprived.  If so, the member can pursue its rights against the 
participating employer. 

 
[5.7] However, in this case it appears that the amendments to the rules of the 

respondent which have or will (for that is the only resolved issue at present) bring 
about the closure of the DB fund and the creation of the DC fund and the section 
14 transfer of members from the DB fund to the Dc fund, have been effected 
lawfully, at least internally.  Whether they have yet been approved or even 
submitted to the Registrar of Pension Funds is the open question.  Also, the 
respondent has indicated that the benefits to which the complainant will be entitled 
on retirement as a member of the DC fund will be equivalent to the benefits to 
which he was entitled as a member of the DB fund, and the complainant has not 
put any proof before this office(other than that there is a conceptual different 
between a defined benefit fund and a defined contribution fund- which is accepted) 
that this is not correct. In the absence of proof the difference between these 
benefits fund, this office cannot find in his favour. Accordingly, in regard to the 
complaint’s complaint that he was not given an opportunity to elect to remain with 
the DB fund, this office finds that the complainant has no such right and that the 
purported conversion and closure of the DB fund and creation of the DC fund and 
creation of the DC fund and the transfer of members between them has not 
infringed the complaint’s rights. Accordingly, the complaint is dismissed. 

 
[5.8] However, in order to answer the open question about the status of the conversion 

and closure of the DB fund and creation of the DC fund and the transfer of 
members between them, the respondent has an obligation in terms of its duty of 
good faith to provide the complainant with proof that such has taken place.  
Accordingly, this office directs the respondent to confirm this status. 

 
[6.]   Relief 
 
[6.1] The respondent is directed to provide the complainant and this office with proof, 

within seven days of the date of this judgement, of the current status of the DC 
fund and the transfer of members between them, in the form of an affidavit 
confirmed by the Registrar of Pension Funds. 

 
[6.1] The complainant’s complaint is dismissed. 
 
 
DATED AT JOHNNESBURG ON THIS  DAY OF  2008. 
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Yours faithfully 
 
 
  
             
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 

  


