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Re:  DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 OF 1956 (“the Act”) G S MKHWETSHENI (“the 
complainant”) V ESKOM PENSION AND PROVIDENT FUND (‘the 
respondent”) 

 
1. Introduction 
 
1.1 The complaint concerns the deduction of a housing loan from a withdrawal 

benefit. 
 
1.2 The complaint was received by this office on 10 January 2007. A letter 

acknowledging receipt thereof was sent to the complainant on 2 February 
2007. On the same date a letter was despatched to the respondent giving 
it until 2 March 2007 to file its response to the complaint. A response was 
received from the respondent on 6 March 2007. 

 
1.3 After reviewing the written submissions, it is considered unnecessary to 

hold a hearing in this matter. The determination and reasons therefor 
appear below. 
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2. Factual Background 
 
2.1 The complainant was employed by Eskom from May 1984 at which point 

he became a member of the respondent. On 30 June 1999, he was 
dismissed from service. The complainant was apparently arrested on 30 
June 1999 and incarcerated until 24 February 2006.  Upon his release, the 
complainant expected to withdraw his benefit but was advised that he 
could not as his pension had been utilized in part settlement of his 
outstanding housing loan account. 

 
3. Complaint 
 
3.1 The complainant is concerned about the legitimacy of a deduction from his 

withdrawal benefit. The deduction was purportedly made in terms of 
section 37D of the Act in respect of a housing loan made to the 
complainant by the employer. 

 
3.2 The complainant is not satisfied that this could be done and requested that 

this be investigated. 
 
4. Responses 
 
4.1 This office received a response from Ms Lalita Jadoonandan of the 

respondent’s Legal and Technical Department. 
 
4.2 The respondent explained that Eskom Finance Company (“EFC”) is a 

wholly owned subsidiary of the employer and it operated, for all purposes 
as a division of the employer with the same conditions of service, inter 
alia, the full administration of the complainant’s home loan was carried out 
by it. 

 
4.3 The respondent contended that the complainant became a member on 11 

May 1984 and exited on 30 June 1999 when he was dismissed by his 
employer. After an income tax deduction (R5 476.39), which was paid to 
the South African Receiver Services, the balance of R18 229.17 became 
due to the complainant. 

 
4.4 It was submitted that according to information received from EFC, the 

complainant was indebted to the employer in the amount of R74 993.03 in 
respect of a housing loan granted to him. 

 
4.5 Further, when the complainant exited the service of his employer, he was 

given an option to settle the home loan or to transfer it to another financial 
institution. The rules of the employer entailed that the respondent had to 
release any pension benefit to the employer should the home loan remain 
outstanding for 90 days. It explained that when the employer set up the 
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Home Ownership Scheme, it bound itself as surety with EFC regarding 
home loans taken by its employees. 

 
4.6 On 20 April 2000, the outstanding amount on the home loan had not been 

settled. On the aforesaid date, the respondent paid the benefit to EFC. 
 
4.7 The respondent submitted that it acted in accordance with Rule 41 of its 

rules and section 37D(1)(b) of the Act.  Rule 41 reads:  
 

“The BOARD shall have the power to deduct from any benefit, other than a 
PENSION or annuity, payable or in respect of any MEMBER, any amount due by 
that MEMBER, to an EMPLOYER or the FUND subject to the provisions of 
section 37D of the Act, and pay such amount to such EMPLOYER or the Fund as 
the case maybe…” (sic) 

 
4.8 The respondent concludes that the deduction was made in term of section 

37D(1)(b)(i)(bb). It submitted that from the information in its possession, 
the house was sold privately and there was still an amount of R8 107.11 
owing to EFC. 

 
5. Determination and reasons therefor 
 
5.1 Section 37D(1) allows a fund to make certain deductions from the 

payment of pension benefits. The relevant portions read as follows: 
  
 

“(1) A registered fund may- 
 
 (a) … 

 
(b) deduct any amount due by a member to his employer on the 

date of his retirement or on which he ceases to be a member 
of the fund, in respect of- 

 
(i)(aa) a loan granted by the employer to the member for any 

purpose referred to in section 19 (5) (a) ; or 
 

(bb) any amount for which the employer is liable under a 
guarantee furnished in respect of a loan by some other person 
to the member for any purpose referred to in section 19 (5) (a) 
 
to an amount not exceeding the amount which in terms of the 
Income Tax Act, 1962, may be taken by a member or 
beneficiary as a lump sum benefit as defined in the Second 
Schedule to that Act; …” 

  
5.2 Section 19(5)(a) referred to in the aforesaid sub-section permits the 

granting of loans to erect or effect improvements to houses. 
  
5.3 The issue of the respondent standing as surety for loans granted by EFC 

and the manner in which this scheme operated has been fully canvassed 
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by this Tribunal in Phahlamohlaka v Eskom Pension and Provident Fund & 
Another, PFA/KZN/2512/05/KM (24 November 2005). In casu, it is 
apparent that the employer bound itself as surety with EFC regarding 
home loans taken by its employees. This means that the latter would 
become liable to EFC for the full balance outstanding if the complainant 
had not settled the balance. Therefore, section 37D(1)(b)(i) may be used 
to protect the employer in this instance. 

 
5.4  The respondent was therefore entitled to deduct any amount proved owing 

to EFC in respect of the complainant’s housing loan from his pension 
benefit. 

 
5.5 Therefore, the deduction made by the respondent was in accordance with 

its rules read together with the provisions of the Act.   
 
6. Relief 
 
6.1 The complaint is dismissed. 
 
DATED AT JOHANNESBURG ON THIS                   DAY OF                       2007. 
 
Yours faithfully 
 
 
 
 
 

     
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 

 


