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Re:  DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 OF 1956 (“the Act”) – H MAAKE (“the complainant”) 
v IMPERIAL TRUCK SYSTEMS PROVIDENT FUND (“first 
respondent”) AND IMPERIAL LOGISTICS (“second respondent”) 

 
1. Introduction 
 
[1.1]  The complaint concerns the payment of a retrenchment benefit to the 

complainant by the first respondent after his contract of employment was 
transferred from Imperial Truck Systems (Pty) Ltd to the Fast ‘n Fresh 
Transport (Pty) Ltd during 2001.  

 
[1.2] The complaint was received by this office on 1 June 2007. A letter 

acknowledging receipt thereof was sent to the complainant on 20 June 
2007. On the same date letters were dispatched to the respondents 
giving them until 15 July 2007 to file their responses to the complaint. A 
response was received from Bowman Gilfillan Inc, the attorneys for the 
respondents, on behalf of the respondents on 16 July 2007.  

 
[1.3] This response was forwarded to the complainant on the same date by the 

attorneys for the respondents. This office received the complainant’s 
further submissions on 15 March 2006.  

 
[1.4] Having considered the submissions before me, I find it unnecessary to 
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hold a hearing in this matter. As the background facts are well known to 
all the parties, I shall only repeat those facts that are pertinent to the 
issues raised herein. My determination and reasons therefor appear 
below. 

 
2. Factual Background 
 
[2.1] The complainant was initially employed by Rent-A-Truck Holdings (Pty) 

Ltd from 1983 and by virtue of his employment he became a member of 
the Rent-A-Truck Provident Fund. Rent-A-Truck Holdings (Pty) Ltd traded 
as Nominated Carriers in the Gauteng region. During April 2000 Imperial 
Distribution (Pty) Ltd (“Imperial Distribution”), a subsidiary of Imperial 
Truck Systems (Pty) Ltd, which is in turn a subsidiary of the Imperial 
Group (Pty) Ltd (“the Imperial Group”), acquired the business of Rent-A-
Truck Holdings (Pty) Ltd as a going concern in terms of section 197 of the 
Labour Relations Act 66 of 1995 (“the LRA”). The complainant’s contract 
of employment was accordingly transferred from Rent-A-Truck Holdings 
(Pty) Ltd to the Imperial Truck Systems (Pty) Ltd with effect from 1 
September 2000.  

 
[2.2] The Rent-A-Truck Provident Fund was transferred to the first respondent 

in terms of section 14 of the Act, with effect from 1 January 2001. The 
complainant’s membership of the Rent-A-Truck Provident Fund was also 
transferred to the first respondent. 

 
[2.3] On 1 September 2001 the complainant’s contract was transferred from 

the Imperial Truck Systems (Pty) Ltd to the Fast ‘n Fresh Transport (Pty) 
Ltd, which is a separate legal entity in the Imperial Group of companies. 
The complainant’s contributions together with his membership were also 
transferred to the Fast ‘n Fresh Transport Pension Fund (“the Fast ‘n 
Fresh Fund”). The Fast ‘n Fresh Transport (Pty) Ltd falls within the 
registered scope of the National Bargaining Council for the Road Freight 
Industry (“NBCRFI”). On 11 May 2007 members of the Fast ‘n Fresh 
Fund were transferred in terms of section 14 of the Act to the National 
Bargaining Council Provident Fund (“the NBCRFI Fund”). 

 
3. Complaint 
 
[3.1] The complaint in essence is that the complainant is entitled to be paid a 

retrenchment benefit since the effect of the transfer to Fast ‘n Fresh 
Transport (Pty) Ltd was to bring about a termination of the complainant’s 
service with Imperial Distribution. The complainant contends that this is 
due to the fact that he was employed by Fast ‘n Fresh Transport (Pty) Ltd 
under a new contract. This, the complainant submits, brought about the 
termination of his membership of the first respondent, which accordingly 
entitles him to payment of a retrenchment benefit. 



 

 

3 

 
[3.2] Further, the complainant submitted that he was not consulted and did not 

give approval of the transfer of his benefits, which he submits was on all 
fours with the matter of NT Mayisela and Others v Imperial Logistics and 
Imperial Truck Systems Provident Fund (PFA/GA/2624/2005), which 
came before this Tribunal in 2005.  

 
4. Response 
 
    Technical point 
 
[4.1] Bowman Gilfillan Inc, the attorneys for the respondents, filed a response 

on behalf of the respondents. It submitted at the outset that the 
complainant’s complaint is time-barred as it was lodged more three years 
following his transfer to the Fast ‘n Fresh Transport (Pty) Ltd on 1 
September 2001. It submitted that in terms of section 30I(1) of the Act, 
the Adjudicator was precluded from investigating a complaint in respect of 
a complaint which arose more than three years from the date that the 
complaint was lodged.   

 
   The merits 
 
[4.2] It was essentially submitted that the complainant agreed that his 

provident fund contribution and membership be transferred to the Fast ‘n 
Fresh Fund. It was pointed out that the offer of employment to the Fast ‘n 
Fresh Transport (Pty) Ltd was subject to the complainant’s contributions 
being transferred to the Fast ‘n Fresh Fund.  

 
[4.3] It was submitted that the complainant ceased to be an “eligible employee” 

in terms of the rules of the first respondent following his transfer to Fast ‘n 
Fresh Transport (Pty) Ltd. This is due to the fact that he was no longer in 
the employ of the Imperial Truck Systems (Pty) Ltd with effect from 1 
September 2001. However, it was argued that the cessation of the 
complainant’s employment did not bring about any entitlement to a 
retrenchment benefit in terms of the rules of the first respondent as the 
offer of employment with Fast ‘n Fresh was subject, inter alia, to his 
contributions being transferred to the Fast ‘n Fresh Fund.  

 
[4.4] Further, it was submitted that the complainant is not entitled to any 

retrenchment benefit as he was not retrenched by the Imperial Truck 
Systems (Pty) Ltd. It was further submitted that at the time of the 
complainant’s transfer to the Fast ‘n Fresh Transport (Pty) Ltd, the Fast ‘n 
Fresh Fund was in the process of transferring its entire membership to 
the NBCRFI fund. It was indicated that a decision was made to make all 
current and future contributions to the Fast ‘n Fresh Fund, but to retain 
the transferring member’s interests (including the complainant’s) in the 
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first respondent, pending the completion of the transfer from the Fast ‘n 
Fresh Fund to the NBCRFI fund. It was pointed out that the intention was 
that the retained benefits in the first respondent would be transferred to 
the NBCRFI fund once the transfer between the Fast ‘n Fresh fund and 
NBCRFI fund has been completed.  

 
[4.5] Moreover, it was submitted that the Fast ‘n Fresh Transport (Pty) Ltd has 

informed all affected employees of the process and invited them to raise 
any objections if they did not wish that their membership be transferred to 
either the NBCRFI fund or the Imperial Group Provident Fund. It was 
pointed out that no objection was received from the complainant in this 
regard. It was further submitted that the complainant is still employed by 
the Fast ‘n Fresh Transport (Pty) Ltd and it is not in his interest to receive 
his member’s interest at this time.  

 
5. Determination and reasons therefore 
 
    Technical point 
 

[5.1]  The attorneys for the respondents raised the issue of time-barring in 

terms of section 30I(1) of the Act. It was argued that the complainant’s 

complaint was lodged more than three years following his transfer to the 

Fast ‘n Fresh Transport (Pty) Ltd on 1 September 2001.  

 

[5.2]  The present complaint was lodged on 1 June 2007, approximately 7 

years after the complainant was transferred to the Fast ‘n Fresh 

Transport (Pty) Ltd. Thus, it is time-barred for the purposes of section 

30I(1) of the Act. However, I still need to satisfy myself whether good 

cause has been shown, or exists, for me to extend the 3 year limit or to 

condone the non-compliance therewith. This is determined by examining 

a host of factors including the length of the delay, the explanation 

therefore, the importance of the case, the existence or otherwise of bona 

fide measures to resolve the dispute, the possibility of prejudice to either 

party that will be occasioned by the condonation and the prospects of 

success on the merits.  

 

[5.3]  The complainant initially lodged his complaint on 6 December 2005 

together with a similar matter in NJ Mabaso v Imperial Truck Systems 

Provident Fund and Imperial Logistics (PFA/GA/6887/2006). We initially 

treated this complaint as a single complaint. However, in light of the 

respondent’s submissions that they were not prepared to deal with the 

complainant’s complaint we requested that the complainant should lodge 

a separate complaint in this regard. On 30 May 2007 this office wrote a 

letter to Mr M Seokamo, the representative of the complaint, to lodge a 
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separate complaint on behalf of the complainant. Thus, much of the delay 

in this matter was occasioned by the fact that Mr M Seokamo was 

requested to lodge a separate complaint in respect of the complainant. In 

any event the respondents did not submit anything which indicates that 

they will be prejudiced by a grant of condonation regarding the time limit 

in this regard. Therefore, I find that good cause exists for condoning the 

complainant’s failure to comply with the provisions of section 30I(1) of the 

Act and the late lodging of the complaint is hereby condoned.  

 

    The merits 

 

[5.4]  This matter raises an interesting issue of law regarding the nature of the 

complainant’s benefit upon the transfer of his contract of employment to 

the Fast ‘n Fresh Transport (Pty) Ltd. It is an issue that has been decided 

by the Supreme Court of Appeal in Telkom SA Ltd and Others v Blom 

and Others [2004] 6 BPLR 5781 (SCA) and the Constitutional Court in 

NEHAWU v UCT (2003) 24 ILJ 95 (CC). It also raises an important issue 

regarding the complainant’s benefit from the first respondent following the 

transfer of his membership to the Fast ‘n Fresh Fund and subsequently to 

the NBCRFI Fund in terms of section 14 of the Act. 
 

[5.5]  Unfortunately, the determination of these issues by me in this case has 

been overtaken by the issue of a section 14 certificate by the Registrar on 

11 May 2007 in terms of which he approved the transfer of members of 

the Fast ‘n Fresh Fund to the NBCRFI Fund. Further, upon the 

investigation of my assistant, Mr S Mothupi, the Financial Services Board 

(“the FSB”) advised him that the Registrar issued a certificate on 22 

February 2005 in terms of which he approved the transfer of members of 

the first respondent to the NBCRFI Fund, the FSB provided a certificate in 

this regard.  
 
[5.6] Moreover, the Registrar’s approval of the transfers in terms of section 14 

of the Act indicates that he is satisfied that the transfers are reasonable 
and equitable and accords full recognition to the complainant’s rights and 
reasonable benefit expectations in terms of the rules of the first 
respondent and the Fast ‘n Fresh Fund (see Bennets and Others v 
Fedsure Staff Pension Fund [2005] 1 BPLR 24 (PFA) at paragraph 13). 
The complainant may take up the issue with the Registrar and the 
Financial Services Appeal Board pursuant to section 26 of the Financial 
Services Board Act 97 of 1990 if he is not satisfied about the Registrar’s 
decision in this regard. The Registrar and the Appeal Board’s contact 
details are: 

 
 The Secretary 
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 Financial Services Board 
 P O Box 35655 
 Menlo Park 
 Pretoria 
 0001 
 
 Tel: (012) 428 8000 
 Fax: (012) 347 0221 

 
[5.7] In the result, the complaint cannot succeed. 
 
 
DATED AT JOHANNESBURG ON THIS            DAY OF                       2008. 
 
 
Yours faithfully 
 
 

 
     
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 


