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               Please quote our ref: PFA/GA/6507/2005/LTN 
 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24, 1956 (“the Act”): E MABENA (“the complainant”) v 
COLUMBUS RETIREMENT FUND (“the first respondent”), LEKANA 
EMPLOYEE BENEFIT SOLUTIONS (“the second respondent”)  

 
1. Introduction 
 

1.1 The complaint concerns the distribution and payment of a death 
benefit by the first respondent following the death of the late Mr 
Jeremiah Masimula (“the deceased”). 

 
1.2 The complaint was received by this office on 22 November 2005. A 

letter acknowledging receipt thereof was sent to the complainant on 
28 November 2005. On the same date a letter was dispatched to the 
second respondent giving them until 19 December 2005 to file their 
response to the complaint.  This office received a response from the 
second respondent on 15 December 2005. This response was 
forwarded to the complainant on 18 February 2008 for further 
submissions. The complainant however omitted to reply. 

 
1.3 Having considered the written submissions filed before this office and 

telecommunications we had with both the complainant and the 
respondents, it is unnecessary to hold a hearing in this matter. The 
determination and reasons therefor appear below.   

    
   1.4  As the background facts are well-known to all parties, these shall be 

repeated only to the extent that they are pertinent to the issues raised 
herein. 
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2      Factual background 

 
2.1  The deceased passed away on 22 November 2004 and he was a 

member of the first respondent by virtue of his employment with 
Columbus Stainless (Pty) Ltd (“the employer”). The complainant is the 
deceased’s member mother. The deceased’s member was survived 
by the following beneficiaries :  

 
• Complainant (deceased mother)  

• Gladys Thando Sikhosana (a wife from a customary marriage) 

• Mavis Mpho Mokoena (girlfriend of the deceased’s and mother of the 
deceased’s daughter, Queen Unique Ngobile Masimula  

• Queen Unique Ngobile Masimula (deceased’s daughter)  
• Joseph Masimula (deceased’s father) 

• David Masimula (deceased’s younger brother) 

• Josia Mathebula (deceased’s younger brother) 

• Nomfundo Masimula (deceased’s younger sister) 

• Nonhlanhla Jessy Masimula (deceased’s younger sister) 

 
3.      Complaint 
          
       3.1   The complainant alleges that he has the right to be informed of who 

the beneficiaries of the deceased are and also the trustees of the first 
respondent. He further alleges that distribution and payment of the 
death benefit has not yet been done to date. 

 
4. Response 

 
Second respondent’s response on behalf of the first respondent 
 
4.1    Mr. A Degenaar filed a response on behalf of the second respondent. 

He submitted that the trustees of the first respondent have not yet 
decided on the final distribution of the death benefit. He further 
submitted that they are still verifying the status of the deceased’s 
alleged marriage with Gladys Thando Sikhosana.  

 
4.2  It was further submitted that Mr. Hartzenberg did indicate to the 

complainant that, based on available information, the likely distribution 
plan, would be that the deceased wife, Gladys Thando Sikhosana if 
she can proved her status and deceased’s child, for whom 
maintenance order exists, would be the beneficiaries. It was further 
submitted that the complainant was not happy with this response and 
the second respondent suspected that this forms her basis of 
complaint. 

 
4.3   Mr. Degenaar further submitted that it appears that the complaint is 

about non-disclosure of information which the information was 
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disclosed in a meeting discussion which was held with the deceased’s 
family on 21 June 2005. It was further submitted that Mr. Lukhele 
traced dependants and perform various administrative tasks relating 
to the employer’s benefit schemes. Mr. Lukhele was sent to the 
deceased’s family to obtain various documents and affidavits.  

 
4.4  It was further submitted that should there however be a requirement of 

trustees to disclose more information prior to its investigation being 
completed, than what the trustees of the first respondent already done 
in this inclusive process, the second respondent would be grateful to 
be informed about it.  

 
4.5  Mr. Degenaar further submitted that it is the understanding of the 

second respondent that the Adjudicator may not provide advice on 
how death benefits are to be distributed. If this position has changed, 
the second respondent would be grateful to receive the Office of the 
Pension Funds Adjudicator recommendation with regard to death 
benefits allowance. 

 
  5. Determination and reasons therefor 
 

  5.1   The payment of death benefits is regulated by section 37C of the Act 
read in conjunction with the definition of a dependant in section 1. The 
primary purpose of this section is to protect those who were financially 
dependent ‘on the deceased during his lifetime. In effect, section 37C 
overrides the freedom of testation of the deceased. Thus, although the 
deceased may have expressed an intention to benefit a certain 
nominated beneficiary in his nomination form, it does not necessarily 
imply that the whole amount of the benefit will in fact be awarded to 
him because the deceased’s intention as contained in his nomination 
form is only one of the factors taken into consideration when allocating 
a death benefit (see Mashazi v African products Retirement Benefit 
provident Fund [2002] 8 BPLR 3703 (W) at 3705J-3706C). It is the 
board’s responsibility when dealing with the payment of death benefits 
to conduct a thorough investigation to determine the beneficiaries, to 
thereafter decide on an equitable distribution and finally to decide on 
the most appropriate mode of payment of the benefit payable. 

                  
         5.2   The duties of the board in this regard were cogently summarized in   

Sithole v ICS Provident Fund and Another [2000] 4 BPLR 430 (PFA), 
at paragraphs 24 and 25, as follows: 

 
           “When making an “equitable distribution” amongst dependants the board of 

management has to consider the following factors: 
 

• the age of the dependants, 

• the relationship with the deceased, 
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• the extent of dependent, 

• the wishes of the deceased placed either in the nomination and / or 
his last will, and 

• financial affairs of the dependants including their future earning 
capacity potential 

 
                 In making their decision, trustees need to consider all relevant information and 

ignore irrelevant facts. Further, the trustees must not rigidly adhere to a policy or 
fetter their discretion in any other way.” 

 
        5.3   Furthermore, section 37C of the Act affords the board of trustees a 

period of twelve months to conduct its investigation and locate the 
dependants of the deceased. Thus, the section places a duty on the 
trustees to conduct an investigation and effect payment to the 
beneficiaries. In this matter, the deceased passed away on 22 
November 2004. Almost three years has elapsed since the 
deceased’s death and the investigation is not yet finalized and this 
prejudices the beneficiaries. The delay of the board of trustees to 
conduct proper investigations and then identifies who are 
beneficiaries or dependents or nominees and effect payment is 
extraordinary and is not in line with section 37C of the Act and the 
rules of the first respondent.    

 
 5.4  There have also been no concrete reasons as why the board of 

trustees of the first respondent has not yet finalised this matter. The 
board of trustees are duty bound in terms of sections 7C and 7D of 
the Act, they are required to, inter alia, act with due care, diligence, 
good faith and impartiality in respect of all members and beneficiaries. 
This includes conducting investigations and identifies beneficiaries 
and also effect payments in a death benefit matter within twelve 
months as stipulated in section 37C. 

 
5.5  In this matter, one of the trustees of the first respondent is Mr. 

Hartzenberg and he indicated to the complainant that, based on the 
available information, the likely distribution plan, would be that the 
deceased wife, Gladys Thando Sikhosana if she can proved her 
status and deceased’s child, for whom maintenance order exists, 
would be the beneficiaries.  The names of beneficiaries have not yet 
finalised. 

  
 
      5.6  As the trustees have not made a final decision on the allocation of the 

death benefit. Thus, this office is unable to make a ruling on the 
trustees’ decision regarding the distribution of the death benefit. The 
appropriate relief in this matter is to order the first respondent to 
conclude its investigation and distribute benefit amongst beneficiaries. 

 
5. Relief 
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6.1      In the result, the order of this office is: 

 
6.1.1 The Board of trustees is ordered to conduct investigation 

and distributes benefit in terms of section 37C of the Act 
together with interest thereon of 15,5% from 22 November 
2005 to date of final payment,  within 6 weeks of the date of 
this determination. 

 
   
DATED AT JOHANNESBURG ON THIS THE  DAY        OF                                     
2008. 
 
 
 
Yours faithfully 
 
 
 
 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
   
 


