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Re:  PRELIMINARY DETERMINATION IN TERMS OF SECTION 30M OF 

THE PENSION FUNDS ACT, 24 OF 1956 (“the Act”) – MF 
PHOKWANE (“the complainant”) v WACO AFRICA (PTY) LTD (“the 
first respondent”) AND ALEXANDER FORBES (“the second 
respondent”) 

 
1. Introduction 
 
[1.1]  The complaint concerns the first and second respondent’s failure to 

consider the complainant’s eligibility for a disability benefit following his 
resignation from employment due to ill health. 

 
[1.2] The complaint was received by this office on 25 February 2008. A letter 

acknowledging receipt thereof was sent to the complainants on 25 April 
2008. On the same date a letter was dispatched to the respondent giving 
it until 26 May 2008 to file its response to the complaint. A response was 
received from the respondent on 2 July 2008. This response was 
forwarded to the complainant on 30 July 2008. The complainant however 
omitted to reply. 

 
[1.3] Having considered the submissions before this office, it is considered 

unnecessary to hold a hearing in this matter. As the background and the 
facts are well known to the parties, only those facts that are pertinent to 
the issues raised herein will be repeated. The determination and reasons 
therefor appear below. 

 
2. Factual Background 
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[2.1] The complainant’s was employed by the first respondent from 1 April 

1997 until his resignation due to ill health on 27 July 2007. The 
complainant became a contributing member of the second respondent 
fund on 1 October 1998. 

 
3. Complaint 
 
[3.1] The complainants wants this office to assist him in getting a disability 

benefit from the second respondent. 
 
4. Responses 
 
[4.1] This office received responses from the second respondent.  
 

Second respondent’s response 
 
[4.2] In 2000 the complainant alleges that he was diagnosed with sugar 

diabetes and as a result of his condition he was unable to perform his 
duties with his employer.  

 
[4.3] Ordinarily a fund is bound to pay benefits in terms of its rules. In terms of 

rule 7.1 if a member who has not reached normal retirementr date leaves 
service he shall be entitled to a lump sum benefit equal to his fund credit. 
Rule 7.2 states that a benefit in terms of this rule shall be paid out as a 
lump sum. 

 
 
5. Determination and reasons therefor 
 
[5.1] The trustees in a pension fund owes various duties to the members of the 

fund. In this regard, Marais J in Tek Corporation Provident Fund & Others 
v Lorentz [2000] 3 BPLR 227 (PFA) at 235B-D, commented as follows: 

 
“The trustees of the fund owe a fiduciary duty to the fund and to its members 
and other beneficiaries (section 2(a) and (b) of the Financial Institutions 
(Investment of Funds) Act 39 of 1984 and rule 18.1.4). The employer is not 
similarly burdened but owes at least a duty of good faith to the fund and its 
members and beneficiaries (cf Imperial Group Pension Trust Ltd v Imperial 
Tobacco Ltd [1991] 2 All ER 597 (Ch) at 604g-606j).” 

 
[5.2] Section 13 of the Act provides that the rules of a fund are binding on the 

fund and the members, shareholders and officers thereof, and on any 
person who claims under the rules or whose claim is derived from a 
person so claiming.  The Supreme Court of Appeal reiterated this 
principle in Tek Corporation Provident Fund & Others v Lorentz [2000] 3 
BPLR 227 (SCA) at paragraph [28]), when it stated that the trustees may 
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only do with the fund’s assets what is set forth in the rules. If what they 
propose to do is not within the powers conferred on them by the rules, 
they may not do it. 

 
[5.3] This office does not have equity based authority whereby it may 

pronounce on the fairness of a benefit, it normally applies the rules of the 
fund and relevant legislation in the adjudication process. This office is not 
convinced that the rules of the second respondent does not provide for 
disability benefits, it is this office’s view that the trustees failed to exercise 
their discretion and therefore did not fulfill the fiduciary duties when they 
failed to consider complainant’s eligibility for a disability benefit. The first 
and second respond were fully aware that the complainant’s resignation 
was not an ordinary one and that he was forced to resign due to ill health 
and the fact that he could no longer perform his ordinary duties to the 
employer.  

 
[5.4] This office does not agree with the fund’s contention that having resigned 

and paid a withdrawal benefit, the complainant is no longer eligible for a 
disability benefit. The definition of a member in the Pension Funds Act 
includes a former member who has not received all the benefits due to 
him. Therefore if the evidence shows that the trustees erred by not 
considering a claim for a disability benefit, the complainant will still have 
an enforceable claim against the fund.  

 
[5.5] Therefore as far as the complainant’s employer is concerned the 

complainant is unable to perform any of the functions of his occupation. 
This office is not satisfied that the trustees’ decision to decline to consider 
a disability claim was reasonable based on the evidence before them  

 
[5.6] As to the appropriate relief, this office sends the matter back to the 

trustees to exercise their discretion afresh. This is in accordance with the 
general principle of administrative law that a court will not attempt to 
substitute its own decision for that of a public authority which has been 
entrusted by statute with discretion. However this principle is departed 
from in certain circumstances. One such circumstance is where the end 
result is in any event a foregone conclusion and it would be merely a 
waste of time to order the tribunal or functionary to reconsider the matter. 
The present case does not yet fit into this category. 

  
 
[5.7]  It seems clear from the above that the trustees are likely to change their 

minds and that it would therefore be useful to send the matter back to 
them for reconsideration. 

 
[5.8] In the circumstances, it is this office’s finding, having considered the 

submitted arguments that the second respondent failed the complainant 
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in not considering a disability benefit.  The complainant might indeed be 
totally and permanently incapable of carrying out his occupation and any 
similar occupation.  The second respondent owe a fiduciary duty to the 
complainant and should call on correspondence and medical reports and 
other evidence with due regard to the rules of the fund that can assist 
them in determining whether the complainant is eligible for a disability 
benefit.  

 
[6.]  The second respondents are ordered to exercise their discretion within 4 

weeks of receipt of this determination on whether the complainant is 
eligible for a disability benefit and then forward same to this office.  

 
 
  
DATED AT JOHANNESBURG ON THIS            DAY OF                       2008. 
 
 
 
 
Yours faithfully 

 
 
 
 
    
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 


