
 

 

IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

(HELD IN CAPE TOWN) 

 

    CASE NO: PFA/WE/18955/07/NS 

 

 

In the complaint between: 

 

 

H E FOURIE                                                   Complainant 

 

and  

 

NATIONAL FUND FOR MUNICIPAL  

WORKERS            Respondent 

 

 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE 

PENSION FUNDS ACT 24 OF 1956 (“the Act”) 
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1. Introduction  

 

1.1  The complaint concerns the refusal of the respondent, a registered 

pension fund, to transfer the complainant’s fund value to the Cape 

Joint Retirement Fund. 

 

1.2 The complaint was received by this office on 22 October 2007 

and a letter acknowledging receipt thereof was sent to the 

complainant on 20 November 2007. On 26 November 2007 a 

letter was dispatched to the respondent requesting it to submit its 

response to the complaint by no later than 24 December 2007. A 

response was received on 18 February 2008. It does not appear 

that this response was sent to the complainant. As will appear 

from the facts set out below, there is no further light that could be 

shed on the issues by the complainant in any event. However, a 

copy of the response received will be sent to him along with this 

determination. 

 

1.3 After reviewing the written submissions, it is considered 

unnecessary to hold a hearing in this matter. The determination 

and the reasons therefor appear below. 

 

 

2.  Factual background 

 

2.1 The complainant commenced employment with the Cape Town 

City Council on 2 August 1989. He became a member of the Cape 
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Town City Council Pension Fund by virtue of his employment. In 

1998 he was transferred to the respondent (which was previously 

known as Imatu Retirement Fund). It appears that the complainant 

has approached the respondent before lodging his complaint with 

this tribunal requesting it to transfer his fund value to the Cape 

Joint Pension Fund. However, the respondent has refused to 

accede to his request. 

 

 

3.  Complaint 

 

3.1 The complainant is aggrieved by the refusal of the respondent and 

accordingly requests this tribunal to direct the respondent to 

transfer his fund value to the Cape Joint Pension Fund. 

 

 

4.  Response  

 

4.1 The respondent states that its rules do not prohibit its members to 

transfer to another fund. However, it is precluded by a collective 

agreement concluded in the South African Local Authority 

Bargaining Council (“the SALABC”) which imposes a 

moratorium on inter-fund transfers pending negotiation of the 

structure of pension funds. 

 

4.2 The respondent avers that it would welcome the lifting of the 

aforesaid moratorium. 
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5.  Determination and reasons therefor 

 

5.1 Section 13 of the Act states that the rules of a registered fund are 

binding on the fund’s members, shareholders and officers thereof, 

and any person claiming under the rules, or whose claim is 

derived from a person so claiming. Furthermore, the trustees’ 

powers are circumscribed by the rules of the fund (see Tek 

Corporation Provident Fund and Others v Lorentz [2000] 3 

BPLR 227 (SCA) at 239 D-H).  

 

5.2 Rule 11 of the rules of the respondent reads as follows: 

 

  “Transfers from or to other funds 

 

 The fund, in consultation with the Local Authority and 

the other funds may receive benefits from or transfer 

benefits to those funds on conditions laid down by the 

fund.” 

 

5.3 The rules of the respondent do not prohibit the transfer of its 

members to another fund. The above rule requires the respondent 

to transfer members’ benefits to another fund in consultation with 

the Local Authority and the fund concerned. It is clear that the 

collective agreement of SALAB is inconsistent with the 

provisions of the rules of the respondent. The question which 

arises is whether the collective agreement of SALAB supersedes 

the respondent’s rules as far as the issue of transfer of members’ 

benefits is concerned.  
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5.4 It is clear in terms of section 13 of the Act that the powers of 

trustees of the fund are limited to those conferred by the rules. 

Thus, the rules of the fund will prevail over any agreement which 

contravenes its provision. In the circumstances, the respondent is 

not bound by the terms and conditions of the collective agreement 

of SALAB but is bound by the provisions of its rules.  

 

5.5 For the reasons, set out above, I am satisfied that the collective 

agreement insofar as it prohibits the inter-fund transfers of 

members from the respondent to other funds is contrary to law 

and unenforceable. In the circumstances, the complainant is 

entitled to transfer his fund value to the Cape Joint Pension Fund 

in terms of the provisions of its rules. 

 

 

6.  Relief 

 

6.  The order of this tribunal is as follows: 

 

6.1 The respondent is directed to take all necessary steps to 

effect transfer of the complainant’s benefit in terms of 

its rules within 4 weeks of the date of this 

determination. 
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DATED AT CAPE TOWN ON THIS DAY OF                   2008 

 

 

 

 

______________________ 

MAMODUPI MOHLALA 

PENSION FUNDS ADJUDICATOR 

 

 

 

 


